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a Supreme Court of the District of Columbia 

John W. Rogers, plaintiff 
vs. 

J. Raymond McCarl, Comptroller General of Equity No. 47501 
the United States, Curtis D. Wilbur, Secretary 
of the Navy, defendants 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill of complaint 

Filed September 28, 1927 

In the Supreme ourt of the District of Columbia 


John W. Rogers, plaintiff 

V8. 


J. Raymond McCarl, Comptroller General of 
the United States, Curtis D. Wilbur, Secretary 
of the Navy* defendants 


Equity No. 47501 


The plaintiff, John W. Rogers, respectfully shows to the court as 
follow's: 

1. He is a citizen of the United States and a duly appointed, quali¬ 
fied, and acting lieutenant in the United States Navy, having been 
appointed as such by the President and confirmed by the Senate of 
the United States, his commission being dated July 1, 1920. He is 
now stationed at the Eighth Naval District, New Orleans, Louisiana. 

The defendant, J. Raymond McCarl, is a citizen of the United 
States. He now holds office as Comptroller General of the United 
States and resides in the District of Columbia. 

The defendant, Curtis D. Wilbur, is a citizen of the United States 
and Secretary of the Navy, and resides in the District of Columbia. 

, 2. The plaintiff, after his graduation at the United States Naval 
Academy, was commissioned as ensign in the United States Navy on 
the 29th day of June, 1917. He was promoted and became a lieuten¬ 
ant on the 1st day of July, 1920. His appointment to the several 
offices in the United States Navv was made by the President 
2 and confirmed by the Senate or the United States. He as¬ 
sumed office on his original appointment as aforesaid and has 
actively and faithfully discharged continuously his duties as an officer 
of the United States throughout his entire service. 

3. As such naval officer he has been and is entitled by law to be 
paid and to receive certain pay and allowances provided by acts of 
Congress of the United States; and during the entire period of his 
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service as a naval officer his pay and allowances have been so paid up 
to and until the wrongful withholding thereof hereinafter described. 
For the entire period within which his pay and allowances have 
been so withheld, extending up to the filing of this bill of complaint, 
Congress has appropriated funds covering his pay and allowances, 
and the money for the payment thereof has been actually available, 
and has been turned over to and is now in possession of J. H. Seifert, 
the disbursing officer of the United States Navy in charge of his ac¬ 
count, said Seifert, however, being subordinate of the defendant 
Curtis D. Wilbur, Secretary of the Navy, and subject to the said 
defendant Curtis D. Wilbur’s orders and instructions, wdiich are 
given to him through his immediate superior, the Chief of the Bureau 
of Supplies and Accounts of the Navy Department. 

4. The office of the Comptroller General of the United States was 
created by an act of Congress which became effective July 1, 1921, 
the defendant J. Raymond McCarl taking office on that date. Under 
this act the Comptroller General and the General Accounting Office, 
of which he is the executive head, assumed the duties theretofore 
performed by te Comptroller of the Treasury and six auditors, which 
duties included the auditing of the accounts of disbursing officers of 
the United States Navy. 

3 5. Prior to July 1, 1921, the date on which the defendant 
J. Raymond McCarl assumed the duties of his office as afore¬ 
said, the plaintiff, as well as many other officers of the Navy, had 
applied for and on said date was receiving allowances on account of 
his dependent mother in accordance with the provisions of the act of 
April 16, 1918 (40 St. at L. 530), the benefits of which by a subse¬ 
quent act of Congress have been extended to include officers of the 
Navy as well as officers of the Army, to whom it originally applied. 
The act of April 16, 1918, was subsequently superseded by act of 
June 10, 1922 (42 Stat. at L. 625). His application for such allow¬ 
ance was made in good faith and in accordance with the interpreta¬ 
tion of the statutes and the practice prescribed by the Comptroller 
of the Treasury. The payments were made to him by disbursing 
officers of the 2$avy charged wdth the responsibility of making only 
such payments as were authorized by law, and the accounts of the 
disbursing officers showing such payments w T ere in turn duly passed 
and certified by the accounting officer then charged with the duty of 
auditing and approving or disapproving the disbursements shown 
thereby—that is, by the Auditor for the Navy Department up to 
July 1, 1921, and thereafter by the Navy Department division of 
the General Accounting Office, of which tne defendant J. Raymond 
McCarl is the executive head and which is subject to his supervision 
and direction. 

Subsequent to the date on which the defendant J. Raymond 
McCarl assumed the duties of the office of Comptroller General, as 
aforesaid, he undertook and began to review, the payments of allow¬ 
ances made to officers of the Navy as aforesaid, and, notwithstanding 
such payments had been made and approved as aforesaid, he asserted 
and charged that said payments had been erroneously and ille- 

4 gaily made, set up claim therefore against the officers receiving 
the same, made demands upon them for the immediate repay¬ 
ment thereof, and upon their refusal to admit such claim directed 
and caused the pay and allowances of such officers to be stopped and 
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withheld by notifying disbursing officers of the Navy that no credit 
would be allowed them in their accounts with the Government for 
any payments made to the officers against whom such claims were set 
up until the full amount of such claims should be withheld from 
their pay and allowances and covered into the Treasury of the United 
States. 

On the receipt of such notices the disbursing officers of the Navy, 
knowing that their accounts would not be settled and approved by 
the defendant J. Raymond McCarl, and that they would be greatly 
embarrassed in the settlement of their accounts with the United 
States should they disregard such notices, thereupon being coerced 
and put in fear by the defendant J. Raymond McCarl refused and 
declined to make further payments to the officers against whom such 
claims were set up on account of their pay and allowances as 
provided and appropriated by law. 

6. By the action described in the preceding paragraph the defend¬ 
ant J. Raymond McCarl deprived many officers of the Navy of 
their entire current pay and allowances. 

The situation thus became so serious for many officers of the Navy 
that the defendant Curtis D. Wilbur found it necessary to intervene 
for their protection, and on or about the 11th day of August, 1924, 
he issued a communication to all disbursing officers of the Navy 
directing that in order that officers may not be deprived of sufficient 
funds to meet their current necessities not more than twenty per cent 
of any officer’s current pay and allowances should be withheld 
without the officer’s consent upon any claim made by the 
5 defendant J. Raymond McCarl because of alleged overpay¬ 
ments of allowances on account of dependents, and that eighty 
per cent of the pay and allowances of such officers should be paid to 
him, notwithstanding the previous demands of the defendant J. Ray¬ 
mond McCarl, for all pay and allowances to be withheld on such 
claims. A copy of said communication from the Secretary of the 
Navy, dated August 11, 1924, and known in the naval service as 
“ALNAV 24,” is filed herewith as plaintiff’s Exhibit No. 1. Subse¬ 
quently communications correcting and explaining “ALNAV 24” 
were sent out by the defqidant Curtis D. Wilbur as Secretary of 
the Navy, known, respectively, as “ALNAV 27,” dated September 9, 
1924; “ALNAV 30,” dated September 23, 1924; “ALNAV 33,” dated 
October 2, 1925; and “Accounting procedure under ‘ALNAV 24’ as 
modified by ‘ALNAV 30 ’ ” approved October 2,1924, copies of which 
are annexed hereto and made part hereof, marked, respectively, 
“ Plaintiff’s Exhibits Nos. 2, 3, 4, and 5.” 

7. On or about November 11, 1925, the said defendant McCarl 
addressed a letter to the defendant Curtis D. Wilbur in which he 


attempts to set up a “ tentative procedure ” by which naval officers 
who had not theretofore brought suit in this court should not have 
any of their pay accruing after November 1, 1925, withheld on ac¬ 
count of the alleged claims as set up by the defendant McCarl. The 
contents of said letter as have been brought to the attention of this 
plaintiff are set out in detail in Plaintiff’s Exhibit 6 attached hereto. 
This letter is not binding on the said defendant J. Raymond McCarl, 
Comptroller General of the United States, but is merely tentative 
procedure and is subject to change at any time by the said defendant 
Curtis D. Wilbur. 
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6 8. As a result and in consequence of said letter of the defend¬ 
ant J. Raymond McCarl (Plaintiff’s Exhibit No. 6) the de¬ 
fendant Curtis D. Wilbur on or about November 14, 1925, issued 
a communication to all disbursing officers of the Navy directing “ that 
there be no checkage of pay accruing on and after November 1, 
1925, even though proceedings have not been instituted by the officers 
in the Supreme Court of the District of Columbia.” A copy of this 
communication from the Secretary of the Navy, dated November 14, 
1925, known in the naval service as “ALNAV 21,” is filed herewith 
as Plaintiff’s Exhibit No. 7. This communication does not direct 
that officers whose pay has been and is being withheld in accordance 
with previous communications heretofore referred to as “ALNAV 
24 ” should receive and now’ be paid the amount that is being with¬ 
held from them. 

This communication, known as “ALNAV 21,” is based on the 
said letter of the defendant McCarl (Plaintiff’s Exhibit No. 6) 
and was issued in consequence thereof and as a part of a common 
understanding by the defendants McCarl and Wilbur, and therefore 
is subject to change or revocation at any time by the Secretary of 
the Navy. 

9. In accordance w ith said “ALNAV 24 ” there has been wrong¬ 
fully withheld from the plaintiff's pav and allowances to and includ¬ 
ing November 30, 1925, the sum of $610.00 on account of unlawful 
claims set up by the defendant J. Raymond McCarl, as hereinafter 
more fully described. The defendant Curtis D. Wilbur, through 
said order, has been and is cooperating with the defendant J. Ray¬ 
mond McCarl in the enforcement of the unlawful demands set up 
by him as aforesaid and in aiding and making the same effective 

through the disbursing* officers of the Navy, said “ALNAV 

7 24 ” being accepted and construed by said disbursing officers 
as authority and direction from the Secretary of the Navy 

to w ithhold twenty per cent of the current pay and allowances of of¬ 
ficers against whom claims were so set up, including the plaintiff. 

10. The total amount of the said unlawful claims set up against the 
plaintiff is approximately $926.00. The details and character of 
the said claims are not at this time available to the plaintiff. 

The said claims, aggregating approximately $926.00, have not at 
any time been established against the plaintiff, being merely ex parte 
statements of an alleged account, and the plaintiff denies any lia¬ 
bility whatever to the United! States on account of said alleged 
claims. 

11. In accordance with said actions of the defendant, J. Raymond 
McCarl and said “ALNAV 24,” twenty per cent of the current pay 
and allowances of the plaintiff provided and appropriated for him 
by law has been unlawfully and wrongfully withheld from him, the 
sum of $610.00 having been so withheld up to and including the 
30th day of November, 1925. 

12. In accordance with said “ALNAV 21 ” the sum which has 
heretofore been withheld from plaintiff’s pay and allowances will 
continue to be withheld from him and finally covered into the 
Treasury of the United States unless relief be granted by this court 
against said unlawful demand, and the said defendant Curtis D. 
Wilbur may cause said “ALNAV 21 ” to be revoked at his pleasure, 
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and this plaintiff has no assurance for his protection except as relief 
may be granted by this court against a future and a continuing with¬ 
holding of his pay and allowances to cover the alleged claim as 
set up by the defendant J. Raymond McCarl. 

8 13. On or about May 29, 1926, an act of Congress was 

passed (- Stat. at L. -), entitled “A bill to validate 

payments for commutation of quarters, heat, and light and for 
rental allowances on account of dependents.*’ Under this act for 
Comptroller General was authorized and directed to allow claims in 
the accounts of disbursing officers for payments to officers as com¬ 
mutation of quarters, heat, and light under certain provisions which 
are not material in this case, and further the said act states that 
amounts heretofore collected as refund of allowances obtained in 
such cases prior to July 1, 1923, shall be refunded under certain 
provisions; but this plaintiff alleges that he has complied with the 
provisions thereof and is therefore entitled to a refund of the said 
sum of $610.00 under this act, although said sum was illegally with¬ 
held prior to the enactment of this statute. 

14. The cause of the unlawful withholding of plaintitff’s pay and 
allowances is due solely to the above-mentioned demands of the 
defendant J. Raymond McCarl, threatening that unless the amount 
of the claim set up against the plaintiff is so withheld, to be covered 
into the Treasury of the United States, as aforesaid, credits will 
not be allowed by the defendant J. Raymond McCarl to plaintiff’s 
disbursing officer for any payments to the plaintiff above eighty per 
cent of his pay and allowances as mentioned in said “ALNAY 24.” 
And but for the unlawful demand of the defendant J. Raymond 
McCarl and said “ALNAV 24 ” the plaintiff’s present disbursing 
officer and all disbursing officers of the Navy would comply with their 
duties and with the law with respect to paying the plaintiff and 
other officers similarly situated the pay and allowances to which they 
are entitled. 

9 15. The plaintiff is advised .that he is entitled to receive 
his pay and allowances as provided* and appropriated by Con¬ 
gress, and neither of the defendants have the right to withhold the 
same or any part thereof or to cause the plaintiff’s disbursing officer 
or the Bureau of Supplies and Accounts to withhold the same or any 
part thereof, or to set off any part thereof against the ex parte claim 
set up against the plaintiff by the defendant J. Raymond McCarl, 
and that the acts of the defendants in interfering with the payment 
to him of his pay and allowances in the usual and ordinary manner in 
which officers of the Navy are paid are resulting in irreparable injury 
to him, against which he can have no adequate and complete remedy 
save and except in a court of equity. 

Wherefore, the premises considered, the plaintiff prays as follows: 

First. That the process of this court issue to each of the defend¬ 
ants requiring them to appear and answer this bill of complaint. 

Second. That the demand of the defendant J. Raymond McCarl 
for the withholding of the pay and allowances of the plaintiff, as 
hereinbefore described, be adjudged to be unauthorized and of no 
legal force or effect. 

Third. That the orders or communications of the defendant Curtis 
D. Wilbur (“ Alnav 24,” amended and explained as hereinbefore 
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mentioned and “ Alnav 21 ”) be adjudged to confer no legal authority 
upon any subordinate of tne defendant Curtis D. Wilbur to with¬ 
hold from the plaintiff any part of his pay and allowances to be 
applied to the liquidation of the said claims against the plaintiff 
set up by the defendant J. Raymond McCarl. 

10 Fourth. That the defendant J. Raymond McCarl be en¬ 
joined and restrained pendente lite and permanently upon the 
final hearing of this cause from and against any and all interference 
on his part with the Chief of the Bureau of Supplies and Accounts 
of the Navy Department, or any disbursing officer of the United 
States Navy, to prevent the payment to the plaintiff of his pay and 
allowances, or any part thereof, heretofore and now being unlawfully 
withheld as hereinbefore described. 

Fifth. That the defendant Curtis D. Wilbur and his subordinates, 
including the Chief of the Bureau of Supplies and Accounts and 
the disbursing officers of the United States Navy, be enjoined and 
restrained pendente lite and permanently upon the final hearing of 
this cause from withholding or causing to be withheld from the 
plaintiff twenty per cent of his pay and allowances as hereinbefore 
described, or any part thereof, and be enjoined and commanded to 

{ >ay or cause to be paid to the plaintiff all sums due and payable to 
lim so withheld as aforesaid, and in addition his regular pay and 
allowances provided by law and appropriated by Congress, in due 
course and in the manner provided by law. 

Sixth. That a rule issue to the defendants and each of them requir¬ 
ing them to appear at the time to be fixed therein and show cause, if 
any they have, why they should not be restrained and enjoined as 
aforesaid pending the final hearing of this cause. 

And for such other, further, and general relief as the nature of the 
cause may require. 

John W. Rogers, 

By Jno. W. Price, 

His Attorney . 

John W. Price, 

Henry C. Lank, 

Attorneys for plaintiff. 

11 District of Columbia, to wit: 

I, John W. Price, on oath state that I have read the fore¬ 
going bill of complaint by me subscribed and know the contents 
thereof, and that the matters and things therein set forth I verily 
believe to be true. 

The foregoing bill of complaint having been subscribed by me on 
behalf of the plaintiff as his attorney, the plaintiff being absent from 
the District of Columbia, to wit, at: the eighth naval district, New 
Orleans. Louisiana. 

Jno. W. Price. 

Subscribed and sworn to before me this 28th day of September, 
1927. 

[seal.] Lillian Bales, 

Notary Public, D. C . 
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Plaintiffs Exhibit No. 1 

[Despatch] 


Navy Department, 
Washington , 11th August , 

0211 Twenty four ALNAV The Secretary of the Navy is of the 
opinion that the holding of the Supreme Court of the United States 
is decisive that the salary of officers is not subject to offset because 
of claims of the Government. The Comptroller General holds the 
contrary view. In order that officers will not be deprived of suffi¬ 
cient funds to meet their current necessities, it is hereby directed 
that no disbursing officer shall withhold more than twenty per cent 
of any officers current pay without his consent because of alleged 
overpayments to him of commutation of quarters or rental and sub¬ 
sistence allowances on account of dependents; and furthermore it is 
directed that in all such cases disbursing officers pay eighty per cent 
of the pay hereafter accruing or which has been heretofore withheld 
unless the amount of the alleged total indebtedness has heretofore 
been withheld. The Comptroller General agrees to allow credit to 
disbursing officers for payments above directed and further agrees 
that the acceptance by an officer for less than his monthly pay in 
such cases shall not be deemed in acquiescence on the part 
12 of such officer in the withholding of any of his pay. Inform 
all officers concerned that they may accept such payments 
under protest and that the Comptroller General will reopen any 
case upon request of the officer concerned. Nothing contained herein 
shall be construed to deny any officer the right to pursue such legal 
remedies as he may desire or as intending to afford any officer an 
opportunity to secure in any way an unjust advantage over the 
Government. 

Plaintiffs Exhibit No. 2 

[Despatch] 


Navy Department, 
Washington , 9th September, 1921f. 

0209 Twentyseven ALNAV The instructions to disbursing offi¬ 
cers embodied in ALNAV twentvfour quote that no disbursing officer 
shall withhold more than twenty per cent of any officers current pay 
without his consent because of alleged overpayment to him of com¬ 
mutation of quarters or rental and subsistence allowances on account 
of dependents and furthermore it is directed that in all such cases 
disbursing officers pay eighty per cent of the pay hereafter accruing 
or which has been heretofore withheld unless the amount of the 
alleged total indebtedness has heretofore been withheld unquote 
shall be construed to cover in the cases referred to, when the total 
indebtedness has (not) been entirely withheld, all amounts heretofore 
withheld since the receipt of the first notice of suspension or dis¬ 
allowance from the Comptroller General, either directly or through 
other disbursing officers, and to direct the payment of all but 
13 twenty per cent of the pay so withheld. 

95838—28-2 
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Plaintiff's Exhibit No. 3 

[DESPATCH] 

Navy Department, 
Washington, 23 September , 1924- 

0223 Thirty ALNAV Alnav twenty seven should read after the 
word unquote as follows colon shall be construed to cover in the 
cases referred to comma when the total indebtedness has not been 
entirely withheld comma etc period the word not was omitted between 
the words has and been in ALNAV twenty seven 1000. 

Secretary of the Navy. 

Confirmation copy. 

Department distribution (GO 54). 

Lists I to IX, inclusive. 

Plaintiff's Exhibit No. 4 

[DESPATCH] 

Navy Department, 
Washington, 2nd October , 1924. 

4002 Thirty three Alnav The term quote current pay unquote as 
used in ALNAV twenty four means total compensation dash that 
is comma pay and allowances period 1045. 

Secretary of the Navy. 

Department distribution (GO 54). 

14 Confirmation copy. 

Lists I to IX, inclusive. 

Plaintiff's Exhibit No. 5 

147-44—EDX 

181-5 

205-10 

Navy Department (Bureau of Supplies and Accounts), 

Washington, D. C., 29 September, 1924 • 

To: Commanders in chief. 

Commandants of navy vards and stations. 

Commanding officers oi vessels. 

All officers of the Supply Corps. 

Recruiting officers. 

Subject: Accounting procedure under ALNAV 24. 

Reference: (a) ALNAV 24 as modified by ALNAVS 27 and 30. 

1. Reference (a) provides, in part, that— 

“ It is hereby directed that no disbursing officer shall withhold more 
than twenty per cent of any officer’s current pay without his consent 
because of alleged overpayments to him of commutation of quarters 
or rental and subsistence allowances on account of dependents and, 
furthermore, it is directed that in all such cases disbursing officers 
pay eighty per cent of the pay hereafter accruing or which has been 
heretofore withheld, including all amounts heretofore withheld since 
receipt of the first notice of suspension or disallowance from the 
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Comptroller General, either directly or through other disbursing 
officers, unless the amount of the alleged total indebtedness has here- 
tofore been withheld.” 

2. Requests received by officers of the Supply Corps for checkage 
of alleged overpayments of commutation of quarters or rental and 
subsistence allowances on account of dependents will be accomplished 
by placing thereon, in lieu of the customary certificate, an endorse¬ 
ment that pay of the officer concerned will be checked in accordance 
with ALNAV 24 of August 11, 1924, until the total amount involved 
has been checked. 

3. Amounts to be checked under ALNAV 24 will be shown on the 
pay roll, in such space as can conveniently be utilized, in a notation 
showing, under the caption “ Dependent allowances,” the name of the 
officer requesting checkage, account, or pay roll involved, quarter 

or period concerned, period of alleged overpayment, total 
15 amount requested checked, amount checked to date of closing 
account at end of quarter or for other cause, and balance 
remaining to be checked, in form as follows: 

DEPENDENT ALLOWANCE 

B A Munsey 
USS Polarus 
3 & 4/23 

15 Feb-30 June, 1923 
$800 
$210 
$590 

4. Amounts checked during a quarter or other period under a re¬ 
quest for checkage as described above will be shown on the pay roll 
as a total amount under each request for checkage, in the “ Sundry 
checkage ” column of the pay roll, under an identifying notation 
similar, in part, to the notation on the pay roll and containing, in 
addition where necessary, the number of the statement of difference 
whereon the suspension or disallowance appears, viz: 

DEPENDENT ALLOWANCE 

B A Munsey 
USS Polarus 
3 & 4/23 

S/D M—1803—M 
$210 

5. Where more than one request for checkage is received against 
the accounts of an officer, the notations prescribed in paragraph three 
will be made on the pay roll for each request for checkage. How¬ 
ever, pay will be checked under these requests in the order of receipt 
and in no case will pay be checked under a second request until tne 
entire amount necessary to meet a prior checkage has been with¬ 
held and shown on the pay roll as described above. 

6. In case of transfer prior to completion of all outstanding check- 
ages, the transfer pay account will contain a notation of each check- 
age outstanding, conforming to specimen shown in paragraph three, 
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and giving the total amount to be checked, amount checked to date, 
and balance to be checked, viz: 

DEPENDENT ALLOWANCE 

B A Munsey 
USS Polar us 
3 & 4/23 

15 Feb-30 June, 1923 

Total checkage $800 

Checked to date $210 
Balance to be checked $590 

7. The provision of ALNAV 24 regarding percentum checkage do 
not effect amounts checked in full prior to receipt thereof, and such 
alleged checkages will not be refunded. 

16 8. Where specific amounts have been checked monthly upon 

the request of an officer and by the approval of the Secretary 
of the Navy prior to the receipt of ALNAV 24, the agreed rate 
should be continued. 

David Potter. 

Approved 2nd October, 1924. 

Curtis D. Wilbur, 

Secretary of the Navy. 

Plaintiff's Exhibit No. 0 


November 11, 1925. 

Honorable Curtis D. Wilbur, 

Secretary of the Navy. 

Dear Mr. Secretary: There has now been rendered a decision by 
the Court of Appeals of the District of Columbia in the proceedings 
by the extraordinary remedy of the writ of injunction brought by 
Lieut. Comdr. John F. Cox, U. S. Navy, the facts of which case 
involved debiting twenty per cent of his pay and allowances for ap¬ 
plication to an indebtedness to the United States as ascertained and 
certified by this office pursuant to section 236, Revised Statutes, as 
amended, and related laws, for allowances aggregating $1,754.85 
wrongfully obtained by him from the United States because of a 
claimed dependent mother, the fact of the dependency of the mother 
not being established by him nor otherwise appearing. The matter 
and amount of the indebtedness so ascertained and certified not being 
in controversy before the Court of Appeals, the decision of the court 
is apparently to the effect that there may not be a withholding of the 
pay of a naval officer for application to or in liquidation of an in¬ 
debtedness to the United States. In other words, that the funds 
appropriated for payment of the pay of naval officers are exempt to 
them—even as against indebtedness due to the United States. 

Because of the far-reaching and serious effect of the decision on • 
the disbursing system of the United States that has now been long 
in vogue, and the grave responsibilities that disbursing officers must 
necessarily bear in matters of payments from funds entrusted to 
them on their bonded responsibility, if the decision should remain 
unchanged I am submitting to the Attorney General of the United 
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States the question of petitioning for a certiorari to have the Supreme 
Court of the United States consider the matter. In the meantime, 
however, in view of the high authority from which the decision 
emanates, the large number of naval officers involved, the pending 
suits, appeals to the appellate courts, etc., I believe there may prop¬ 
erly be adopted a tentative procedure in like cases to the effect that 
in all cases in which action has heretofore been brought in the 
17 . Supreme Court of the District of Columbia in which a decree 

has been or would be entered similar to that entered by such 
court in the Cox case, this office will make no objection to payment 
of the pay of such officers without checkage on account of allowances 
wrongfully obtained, as stated, including refund of such checkages 
as have been made on that account and as required by the decree of 
the court entered in the Cox case, and that there be no checkage of 
pay accruing on and after November 1,1925, even though proceedings 
may not have been instituted by the officers in the Supreme Court 
of the District of Columbia. 

I do not have in mind in this connection cases of payments made 
by disbursing officers since decisions of this oflice requiring a show¬ 
ing of facts of alleged dependency as a basis of payment therefor 
and where such payments have been questioned or disallowed by 
this office in connection with the audit and settlement of the accounts 
of disbursing officers. 

The pending suits shows that a small percentage of naval officers 
has resorted to judicial proceedings in the matter, and I have given 
consideration in the tentative procedure set forth above that those 
who have not instituted such judicial proceedings but have cooper¬ 
ated both with you and this office shall not be on a different pay 
basis, so far as properly may be, because of not instituting such 
judicial proceedings. 

The tentative procedure I am stating above is with respect to a 
consideration and determination of the issues involved by the Su¬ 
preme Court of the United States, and it is to be understood that 
should such determination by that court be for the United States, 
then the collection of the indebtedness to the United States will be 
enforced accordingly. 

Respectfully, 

(Signed) J. R. McCarl, 
Comptroller General of the United States. 


Plaintiff's Exhibit No. 7 


14 November, 1925. 

From: Secretary of the Navy. 

ALNAV 21. 

Alnav twenty four and Bureau of Supplies and Accounts circular 
letter dated September twenty nine nineteen twenty four are can¬ 
celled as of thirty one October nineteen twenty five stop The Comp¬ 
troller General has agreed that in all cases in which action has 
been brought in the Supreme Court of the District of Colum- 
18 bia prior to eleven November nineteen twenty five in connec¬ 
tion with withholding of pay because of indebtedness to the 
United States as certified by the General Accounting Office because 
of alleged overpayment of commutation of quarters or rental and 
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subsistence allowance on account of dependents comma in which a 
decree has been or would be entered similar to that entered by such 
court in the Cox case comma payment will be authorized of the pay 
of such officers without checkage on account of allowances held to 
have been wrongfully obtained including refund of such checkages 
as have been made on that account and as required by the decree 
of the court entered in the Cox case stop He further agrees that 
• there be no checkage of pay accruing on and after 1 November 
nineteen twenty five even though proceedings may not have been 
instituted by the officers in the Supreme Court District of Columbia 
stop In cases of disputed checkage where action has not been brought 
in the Supreme Court District of Columbia prior to 11 November 
claims for refund if forwarded to the Department accompanied by 
complete and satisfactory proof of dependency will be considered 
and forwarded to the Comptroller General for reconsideration with 
Departmental approval if found justified. 

Answer of J. Raymond McCarl 
Filed October 18, 1927 

******* 

Comes now the defendant, J. Raymond McCarl, Comptroller Gen¬ 
eral of the United States, and, with all due respect to the court, 
objects to its jurisdiction in the instant matter, and without 

19 submitting himself thereto, but appearing specially herein, says 
in answer to the bill of complaint as follows: 

1. The defendant, J. Raymond McCarl, admits that he is a citizen 
of the United States, that he is Comptroller General of the United 
States, and that he resides in the District of Columbia. 

2. The plaintiff's service and rank in the Navy are matters of 
record in the Navy Department and are not properly for answer by 
this defendant. 

3. Appropriations made by Congress for pay of the Navy are 
available only for such pay as may be lawfully due. 

4. The defendant, J. Raymond McCarl, admits that he became 
Comptroller General of the United States on July 1, 1921, under an 
act of Congress which became effective on that date, and that he 
assumed the duties theretofore performed by the Comptroller of the 
Treasury and the six auditors of the Treasury Department, which 
duties included the auditing of the accounts of disbursing officers 
of the Navy. 

5. There has not been found on the books and proceedings of the 
General Accounting Office any record of a claim set up against the 
plaintiff for payments made to him and passed in the accounts of 
responsible disbursing officers by the Comptroller of the Treasury, 
and it does not appear from the records of tnis office that the validity 
of such payments to the plaintiff as were passed by the Comptroller 
of the Treasury have ever been questioned by the defendant, J. Ray¬ 
mond McCarl, either by resettlement of the said disbursing accounts 
or otherwise, and proof is demanded of such actions averred by the 
plaintiff to have been taken. The defendant, J. Raymond McCarl, 

as now advised and informed, avers that no request or recom- 

20 mendations for stoppage of the pay of plaintiff has been made 
by or under his direction. 
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6-7-8-9-10-11-12. Section 236 of the Revised Statutes of the 
United States, as amended by section 305 of the act of June 10, 1921, 
42 Stat. 24, provides: 

“All claims and demands whatever by the Government of the 
United States or against it, and all accounts whatever in which the 
Government of the United States is concerned, either as debtor or 
creditor, shall be settled and adjusted in the General Accounting 
Office.” 

, Section 1 of the act of August 8, 1888, 25 Stat. 387, provides: 

“ That hereafter, whenever any deficiency shall be discovered in 
the accounts of any official of the United States, or of any officer 
disbursing or chargeable with public money, it shall be the duty of 
the accounting officers making such discovery to at once notify the 
head of the department having control over the affairs of said officer 
of the nature and amount of said deficiency, and it shall be the 
immediate duty of said head of department to at once notify all 
obligors upon the bond or bonds of such official of the nature of 
such deficiency and the amount thereof. Said notification shall be 
deemed sufficient if mailed at the post office in the city of Washington, 
District of Columbia, addressed to said sureties respectively, and 
directed to the respective post offices where said obligors may reside, 
if known; but a failure to give or mail such notice shall not discharge 
the surety or sureties upon such bond.” 

Section 1766 of the Revised Statutes of the United States provides: 

“ No money shall be paid to any person for his compensation 
who is in arrears to the United States, until he has accounted for 
and paid into the Treasury all sums for which he may be liable. 
In all cases where the pay or salary of any person is withheld in 
pursuance of this section, the accounting officers of the Treasury, if 
required to do so by the party, his agent or attorney, shall report 
forthwith to the Solicitor of the Treasury the balance due; and the 
solicitor shall, within sixty days thereafter, order suit to be com¬ 
menced against such delinquent and his sureties.” 

The act of April 16, 1918, 40 Stat. 530, and the act of June 10, 
1922, 42 Stat. 627, prescribed the degree and character of depend¬ 
ency required to be established by an officer claiming depend- 
21 * ency allowances before any payment to him by a disbursing 

officer would be authorized. The plaintiff was paid depend¬ 
ency allowances for the period July 1, 1921, to June 30, 1922, with¬ 
out his having established such dependency or presented any evi¬ 
dence to that end and disallowance of credit for such payments, 
therefore, was made in the settlement and adjustment of the accounts 
of the disbursing officers concerned; due notice thereof was given the 
Secretary of the Navy, and so far as this defendant is concerned it 
has not been and is not a matter of the stoppage of the pay of the 
plaintiff, but has been and is a matter solely between the defendant 
and the disbursing officers in the settlement and adjustment of their 
respective disbursing accounts and of their own and their sureties’ 
liability thereon, pursuant to law. 

13-14-15. The act of May 26, 1926, 44 Stat. 654, provides: 

« * * * That the Comptroller General of the United States is 

hereby authorized and directed to allow credit in the accounts of 
disbursing officers for payments of commutation of quarters, heat, 
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and light under the act approved April 16, 1918, (Fortieth Statutes, 
page 530) because of a dependent parent, and as rental and sub¬ 
sistence allowance under the act of June 10, 1922 (Forty-second 
Statutes, page 625), because of a dependent mother, made in good 
faith by disbursing officers prior to July 1, 1923: Provided, That 
where the payee responded to a needy family condition in an amount 
at least equal to the allowances obtained bv him no collection shall 
be made on account of payment of the allowances to him prior to 
July 1, 1923; and amounts heretofore collected as refund of the 
allowances obtained in such cases prior to July 1, 1923, notwith¬ 
standing the protest of the payee, either by stoppage of pay, payment 
in cash, allotment of pay, or offset, shall be refunded; but this proviso 
shall not be applicable where the payee has admitted there w T as no 
dependency on him, or where he has refused to furnish evidence 
of the dependency, or where the payee has voluntarily refunded the 
payments in whole or in part, or has submitted no claim for the 
allowances in the nature of a protest against offset of his pay as 
refund of the payments.” 

Any claim the plaintiff may have for refund of amounts which 
have been collected from him by Navy disbursing officers to adjust 
in accordance with law the debit and credit items in his open ac¬ 
count was and is a matter exclusively for the consideration 

22 and exercise of discretion by the Comptroller General of the 
United States, in the manner prescribed by this act and pur¬ 
suant to the provisions of section 236 of the Revised Statutes of the 
United States. 

Although collection from the plaintiff of the original overpay¬ 
ments to him is shown by the records of this office to have been 
consummated March 16, 1923, and collection of duplicate payments 
made to him to have been consummated more than one year ago, the 
bill of complaint does not allege the fact that the plaintiff on or 
about June 28, 1926, did submit to the Comptroller General of the 
United States a claim coming under the provisions of the aforesaid 
act of May 26, 1926, and that under date of November 15, 1926, he 
was requested and required to submit evidence in support—Exhibit 
A attached—but at the time of the filing of his bill of complaint 
and now has failed to respond thereto and has not filed the evidence 
requested from w T hich it could be determined whether he was entitled 
to the benefits of the aforesaid act of May 26, 1926; neither are 
there alleged in the bill of complaint nor shown to this court any 
facts which would permit a determination of the plaintiff’s rights 
under the aforesaid act; wherefore there is invoked the limitation 
in the proviso to said act of May 26, 1926, authorizing refunds that 
it shall not be applicable “ where he has refused to furnish evidence 
of the dependency.” 

The plaintiff having claimed and obtained public money to which 
he was not entitled, and for which he has never manitested and 
does not now manifest in his bill of complaint any inclination to 
make restitution other than as has been done through the adjustment 
of debit and credit items in his open account, an adjustment 
which the Congress has recognized and validated, within 

23 limitations in the act of May 26, 1926, hereinbefore cited, is 
not entitled to the aid of a court of equity in obtaining a 
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substantially equivalent sum from the United States Treasury, as¬ 
serted to be due him as compensation for a period several years 
back, there being for consideration the plaintiff’s entire account, 
both debits and credits, to determine what he is entitled by law to be 
paid at any particular time. 

It is further asserted that this court is without jurisdiction in the 
instant matter to issue the extraordinary writ of injunction against 
the said defendant, it not appearing to be in aid of any original 
jurisdiction of this court in the said matter, and further defendant 
saith not, nor may injunction be made to serve the function of a writ 
of error to review the action of the defendant. Section 61 of the 
Code of Law for the District of Columbia. 31 Stat. 1199; section 262 
of the Judicial Code of 1911. 36 Stat. 1162; the Shade Shop case, 
decided by the Supreme Court of the United States April 18, 1927, 
274 U. S. 145, 47 S. Ct. Rep. 557; United States v. Lynch, 137 U. S. 
280-6; Barber v. Hetfield, 4 Fed. (2d) 245; Carroll Electric Company 
v. McCarl, 8 Fed. (2d) 910; Howden v. Shipbuilding Corporation, 
17 Fed. (2d) 530, last paragraph, p. 532; Work v. Rives, 267 U. S. 
175 (1925); Louisiana v. McAdoo, 234 U. S. 627 (1914). 

J. Raymond McCarl. 

Comptroller General of the United States , Defendant. 

H. O. Hoac.land, Attorney , 

R. L. Golze, Solicitor , 

Attorneys foi» Comptroller General of the United States , 

Defendant. 

24 District of Columbia, ss: 

I, J. Raymond McCarl, on oath state that I have read the 
foregoing answer by me subscribed, and know the contents thereof, 
and that the matters and things therein set forth I verily believe to 
be true. 

J. Raymond McCarl. 

Subscribed and sworn before me this 18th day of October, 1927. 

[seal.] A. R. Gard, Notary Public. 


Exhibit A 


[copy] 

November 15, 1926. 

0104670-EDD-336 

John W. Rogers, Lt., U. S. N., U. S. S. Farenholt, 

C/o Postmaster , San Francisco , Calif. 

Sir: For use in the settlement of your claim for refund of amount 
checked against your account for commutation of quarters, heat, and 
light, it is requested that your dependent fill out the enclosed form 
and return same to this office, covering the period from January 1, 
1919, to December 81, 1922. 

For the Comptroller General of the United States. 

Respectfully, 

Geo. D. Keho, 

Chief of Section. 

F. 

Enclosure. 
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25 Answer of Curtis D. Wilbur 

Filed October 25, 1927 

******* 

The defendant, Curtis I). Wilbur, for answer to the bill of com¬ 
plaint, herein, says: 

1-8. He admits the averments of fact in paragraphs 1 to 8, in¬ 
clusive, of the bill of complaint, except that he has no information as 
to whether or not accounts of disbursing officers showing payments 
made to the plaintiff were ever passed and certified by the accounting 
officers of the Government. 

9. Answering the first sentence of paragraph 9, he states that he 
has no knowledge of what amount has been withheld from plaintiff’s 
pay and allowances nor is this information contained in the files 
and records of the Navy Department. Answering the second sent¬ 
ence of said paragraph, he states that on November 14, 19*25, follow¬ 
ing the decision of the Court of Appeals of the District of Columbia 
in the case of McCarl v. Cox. decided November 2, 1925, he issued a 
dispatch to the naval service known as “ALNAV 21 ” (plaintiff's 
Exhibit #7), in which he cancelled as of 31 October, 1925, his pre¬ 
vious dispatch known as “ALNAV 24 ” (plaintiff’s Exhibit #1); by 
the last sentence of the said “ALNAV 21 ” a procedure was estab¬ 
lished whereby officers whose pay had theretofore been withheld and 
who had not brought action in this court prior to November 11, 1925, 
were authorized to submit claims for refund to the Navy Department 
for consideration and transmission to the Comptroller General; the 
records of the Navy Department, however, disclose that no such claim 
■was ever submitted bv plaintiff for refund of amounts which had 
been withheld from his pay because of his alleged indebtedness to 
the United States for allowances paid hi®a on account of dependent 
mother. 

26 10. He has no knowledge as to the averments of fact in 
paragraph 10 of the bill of complaint. 

11. He admits the averments of fact in paragraph 11 of the bill of 
complaint, except as to the amount alleged to have been withheld 
from plaintiff's pay, as to which this defendant has no knowledge. 

12. He states that under an act of Congress approved May 26, 1926 
(44 Stat. 654, chap. 397), it is the duty of the Comptroller General 
to make refund in proper cases of amounts theretofore withheld 
from the pay of officers of the Navy on account of payments made 
to them prior to July 1. 1923. of allowances for dependent parents; 
that the Comptroller General has exclusive jurisdiction under that 
act to determine whether the facts entitle an officer to refund in any 
such case; and that this defendant has no knowledge as to what 
action the Comptroller General may decide to take in the matter of 
the plaintiff’s alleged right to refund of amounts heretofore withheld 
from his pay. He further states that he has no intention of revoking 
“ALNAV 21" (plaintiff’s Exhibit #7) or of authorizing or per¬ 
mitting the withholding of any future pay or allowances of the 
plaintiff to cover the claim set up by the defendant J. Raymond 
McCarl. He further states that in his opinion plaintiff is entitled 
to payment of amounts which may have been withheld from his pay 


J. RAYMOND McCARL ET AL. VS. JOHN W. ROGERS 


17 


because of alleged indebtedness to the United States for allowances 
obtained by him after June 30, 1923, on account of dependent parent, 
but he avers on information and belief that the Comptroller General 
will not agree to allow and would disallow such payment in the 
accounts of any disbursing officer of the Navy who might pay to the 
plaintiff any amounts so withheld. And he admits that for the 
reasons aforesaid plaintiff has not been paid and will not be 

27 paid by any disbursing officer of the Navy any amounts which 
may have been so withheld from his pay. 

13. He has no knowledge as to whether or not the plaintiff 
has complied with the provisions of the act of Congress approved 
May 26, 1926, referred to in paragraph 13 of the bill of complaint 
as having been approved on or about May 29, 1926, and has no knowl¬ 
edge as to what amount, if any, the plaintiff :s entitled to have re¬ 
funded under that act, and for further answer refers to paragraph 12. 

14. He admits that prior to the decision of the Court of Appeals 
of the District of Columbia in the case of McCarl v. Cox, decided 
November 2, 1925, the pay and allowances of the plaintiff were with¬ 
held because of demands of the defendant J. Raymond McCarl and 
“ALNAV 24 ” issued by the Secretary of the Navy pursuant to an 
agreement with the said defendant McCarl; but he avers that said 
“ALNAV 24” was cancelled by “ALNAV 21” of November 14, 
1925 (plaint ff’s Exhibit #7), and that no part of plaintiff's pay 
and allowances which accrued after October 31, 1925, was withheld 
because of the said “ALNAV 24." He further states that under an 
act of Congress approved May 26, 1926 (44 Stat. 654, chap. 397), it 
is within the exclusive jurisdiction of the Comptroller General to 
determine whether or not there should be refunded to the plaintiff any 
sum which may theretofore have been withheld from his pay and 
allowances because of payments made to him prior to July 1, 1923, 
on account of dependent mother, and that :t is not the duty of any 
disbursing officer of the Navy to pay to the plaintiff any sum so 
withheld. As to any amount withheld because of payments made to 
the plaintiff subsequent to June 30, 1923, he refers to paragraph 12 
of this answer. 

15. He states that the pay and allowances accruing since 

28 October 31,1925, have been paid to the plaintiff in the usual and 
ordinary manner in which officers of the Navy are paid and 

that the plaintiff has an adequate and complete remedy at law for 
the recovery of any sum due him which was withheld from his pay 
and allowance prior to October 31, 1925, and which has not been or 
shall not be refunded bv the Comptroller General. 

Further answering the bill of complaint, he says that he is merely 
a formal party to this litigation and has no direct interest therein; 
that since the decision of the Court of Appeals of the District of 
Columbia in the case of McCarl v. Cox, decided November 2, 1925, 
he has not withheld or caused to be withheld or threatened to with¬ 
hold or to cause to be withheld any pay or allowances thereafter 
accruing to the plaintiff; that the Comptroller General has exclusive 
jurisdiction under the act approved May 26, 1926 (44 Stat. 654, chap. 
397), to refund to the plaintiff any sum which may theretofore have 
been withheld from the plaintiff’s pay and allowances because of 
alleged indebtedness to the United States on account of allowances 
for dependent mother obtained by the plaintiff prior to July 1, 1923; 
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that this defendant is without jurisdiction to refund or cause to be 
refunded any sum so withheld from the plaintiff’s pay and allow¬ 
ances; and that this defendant has jurisdiction to order and require 
the proper disbursing officer of the Navy to pay to the plaintiff any 
sum which may have been withheld from the plaintiff’s pay and 
allowances on account of dependent parent allowances obtained l>y the 
plaintiff subsequent to June 30, 1923, but is without jurisdiction to 
require that the Comptroller General allow credit to such disbursing 
officer for any payment made by him in obedience to such order, 
if issued by this defendant. 

29 Wherefore, having fully answered said bill of complaint, 
this defendant prays that said bill be dismissed with costs. 

Curtis D. Wilbur. 

Peyton Gordon, 

United States Attorney , 

Leo A. Rover, 

Assistant United States Attorney, 

Attorneys for Defendant . 

District of Columbia, ss: 

I, Leo A. Rover, Assistant United States Attorney, attorney for 
defendant, Curtis D. Wilbur, depose and say that I have read the 
foregoing answer to the bill of complaint subscribed to by Curtis D. 
Wilbur, know the contents thereof, and that the matters and things 
therein stated I verily believe to be true. 

Leo A. Rover. 

Subscribed and sworn to before me this 25th day of October, 1927. 

[seal.] J. V. Connolly. 

Final decree for injunction 
Filed November 23. 1927 

* * * * * * * 

This cause came on for final hearing at this term upon the bill and 
answers thereto and was argued by counsel, and thereupon it is by 
the court this 23rd day of November, 1927— 

Adjudged, ordered, and decreed as follows, viz: The defendant, 
J. Raymond McCarl, Comptroller General of the United 

30 States, and his subordinates in the General Accounting Office 
are hereby enjoined and restrained from any and all inter¬ 
ference with the disbursing officer now in charge of the plaintiff’s 
account, or any disbursing officer who may hereafter be in charge of 
the plaintiff’s account, to prevent the payment to the plaintiff of the 
sum of $610.00 withheld from his pay and allowances to and includ¬ 
ing November 30,1925, and from causing the withholding of any part 
of the plaintiff’s pay and allowances for the purpose of liquidating 
the disputed claims aggregating $926.00 set up against the plaintiff 
by the defendant, J. Raymond McCarl. as arising on account of pay¬ 
ments to the plaintiff for commutation of quarters, heat, and light 
for dependents as mentioned in said bill of complaint; and the said 
defendant and his subordinates in the General Accounting Office are 
also enjoined and restrained from withholding or causing to be with¬ 
held from the plaintiff his pay and allowances as an officer of the 
Lmited States Navy, or any part thereof, or from interfering in any 
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manner with the payment to the plaintiff of his pay and allowances, 
or any part thereof, by reason of said disputed claims set up by the 
said defendant McCarl; and the defendant, Curtis D. Wilbur, and 
his subordinates in the United States naval service are enjoined and 
commanded to cause to be paid and to pay to the plaintiff any and 
all sums heretofore withheld from the plaintiff’s pay and allowances 
because or by reason of said disputed claims and to continue to pay 
to the plaintiff his regular pay and allowances in the usual and 
customary manner in which officers of the Navy are paid, notwith¬ 
standing any disputed claim or any demand of the defendant, 
J. Raymond McCarl, set up against the plaintiff as mentioned 
31 in said bill of complaint, and the plaintiff shall have his costs 
to be taxed by the clerk against the defendant, J. Raymond 
McCarl. 


A. A. Hoehling, Justice. 

No objection to form of above order. 

Neil Burkinshaw, 

Asst. U. S. A tty., Attorney for the Defendant Wilbur. 

H. O. Hoagland, 

Attorney for the defendant McCarl. 


Defendant, J. R. McCarl, Comptroller General of the United 
States, by his attorneys, in open court, notes an appeal from the 
decree in this cause and moves that said appeal operate as a super¬ 
sedeas, which motion is hereby denied. 

A. A. Hoehling, Justice. 

R. L. Golze, 

H. O. Hoagland, 

Attorneys for the defendant , Controller General of the U. S. 


Order for entry of appeal by Defendant Wilbur 


Filed December 17, 1927 


******* 


The clerk of said court will enter an appeal to the Court of Appeals 
on behalf of defendant Curtis D. Wilbur from the final decree of 
November 23, 1927, and issue citation on same against the plaintiff. 

Peyton Gordon, 

Leo A. Rover, 

Attorneys for defendant Wilbur. 


32 In the Supreme Court of the District of Columbia 


J. 


John W. Rogers, plaintiff 
vs. 

Raymond McCarl, et al., defendants 


f Filed Dec. 20, 1927. 

Frank E. Cunningham, 
1 Clerk. 

[No. 47501, in equity. 


The President of the United States , to John W. Rogers , greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed bv the rules of said court, pursuant 
to an appeal entered (on behall of the defendant Wilbur) in the 
Supreme Court of the District of Columbia, on the 17th day of 
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December, 1927, wherein Curtis D. Wilbur, Secretary of the Navy, is 
appellant and you are appellee, to show cause, if any there be, why 
the decree rendered against the said appellant should not be corrected, 
and why speedy justice should not be done to the parties in that 
behalf. 

Witness the Honorable Walter I. McCoy, Chief Justice of the 
Supreme Court of the District of Columbia, this 19th day of Decem¬ 
ber, in the year of our Lord one thousand nine hundred and tw^enty- 
seven. 


Clerk. 

Service of the above citation accepted this 20th day of December, 
1927. 

Henry C. Lank, 
Attorney for Appellee. 


33 Assignment of errors of defendant McCarl 

Filed December 20, 1927 

* * * + * * * 


Now comes the defendant, J. Raymond McCarl, Comptroller Gen 
eral of the United States, by his attorneys, and assigns for error 
that the court erred: 

1. In granting judgment to the plaintiff on bill and answer. 

2. In not holding that although the original stoppage of plaintiff’s 
pay may have been unauthorized, the act of May 26, 1926 (44 Stat. 
654), ratified the act of the accounting officers in withholding plain¬ 
tiff’s pay and forbade payment of the pay so stopped except upon 
compliance with the conditions stated in that statute. 

3. In holding that although the act of May 26 directs that the 
withheld pay of the plaintiff be paid to him only upon compliance 
with the conditions stated in that act, and although the answer oi 
this defendant denies that such conditions have been complied with, 
the defendant may be compelled to pay the amount so withheld 
without any judicial investigation as to compliance with the condi¬ 
tions prescribed in the act of May 26, 1926. 

4. In not holding that the sole remedy of the plaintiff as the 
result of the act of May 26, 1926, is an action against the United 
States to recover the pay withheld. 

5. In not holding that the failure of the plaintiff, as alleged in 
the answer, to comply with the conditions or furnish the evidence 
specified in the act of May 26, 1926, operates to prevent his 

recovery. 

34 6. In not dismissing the bill of complaint as to this 

defendant. 


Peyton Gordon, 

United States Attorney. 
R. L. Golze, 

H. O. Hoagland, 

Attorneys for Defendant , J. Raymond McCarl , 

- Comptroller General of the United States. 
John W. Price, Esq., 

Henry C. Lank, Esq., 

Attorneys for the Plaintiff. 
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Please take notice that we are this 17th day of December, 1927, 
filing the foregoing assignment of errors. 

Peyton Gordon, 

United States Attorney. 

R. L. Golze, 

H. O. Hoagland, 

Attorneys for Defendant, J. Raymond McCarl, 

Comptroller General of the United States. 

Designation of record 

Filed December 20, 1927 

******* 

The clerk will please prepare a transcript of the record in the 
above-entitled cause, on appeal to the Court of Appeals of the Dis¬ 
trict of Columbia, and include therein the following: 

1. Bill of complaint and Exhibits Nos. 1 to 7, inclusive, thereto 
attached. 

2. Separate answer of the defendant, J. Raymond McCarl, Comp¬ 
troller General of the United States, to the bill of complaint and 
Exhibit “A” thereto attached. 

3. Separate answer of the defendant, Curtis D. Wilbur, Secre¬ 

tary of the Navy, to bill of complaint. 

35 4. Decree entered by the court November 23, 1927, and in¬ 
dorsement thereon showing an appeal noted in open court on 

behalf of the defendant, Comptroller General of the United States, 
and action of the court on motion that appeal operate as a super¬ 
sedeas. 

5. Entry of appeal by defendant, Secretary of the Navy. 

6. Citation on appeal of defendant, Secretary of the Navy. 

7. Assignment of errors. 

8. This designation of record. 

Peyton Gordon, 

United States Attorney, 

Leo A. Rover, 

Assistant United States Attorney, 
Attorneys for the Defendant, Secretary of the Navy. 

R. L. Golze, 

H. O. Hoagland, 

Attorneys for the Defendant, J. Raymond McCarl, 

Comptroller General of the United States. 

Assignment of Errors of Defendant Wilbur 

Filed February 14, 1928 

******* 

Now comes the defendant, Curtis D. Wilbur, Secretary of the 
Navy, by his attorneys, and assigns for error that the court erred— 

1. In granting judgment to the plaintiff on bill and answer. 

2. In not holding that although the original stoppage of plain¬ 

tiff’s pay may have been unauthorized, the act of May 26, 

36 1926 (44 Stat. 654), ratified the act of the accounting officers 
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in withholding plaintiff’s pay and forbade payment of the pay 
so stopped except upon compliance with the conditions stated in that 
statute. 

3. In holding that although the act of May 26 directs that the 
withheld pay of the plaintiff be paid to him only upon compliance 
with the conditions stated in that act, and although the answer of this 
defendant denies that such conditions have been complied with, the 
defendant may be compelled to pay the amount so withheld without 
any judicial investigation as to compliance with the conditions pre¬ 
scribed in the act of May 26, 1926. 

4. In not holding that the sole remedy of the plaintiff as the result 
of the act of May 26, 1926, is an action against the United States to 
recover the pav withheld. 

5. In not holding that the failure of the plaintiff, as alleged in the 
answer, to comply with the conditions or furnish the evidence speci¬ 
fied in the act of May 26, 1926, operates to prevent his recovery. 

6. In not dismissing the bill of complaint as to this defendant. 

Peyton Gordon, 

United States Attorney . 

Leo A. Hover, 

Assistant United States Attorney . 

37 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, numbered from 
1 to 36, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 47501 in equity, wherein 
John W. Rogers is plaintiff and J. Raymond McCarl, Comptroller 
General of the United States, and Curtis D. Wilbur, Secretary of 
the Navy, are defendants, as the same remains upon the files and of 
record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
23rd day of February, 1928. 

[seal.] Frank E. Cunningham, Clerk . 
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In the Court of Appeals of the District 

of Columbia 

October Term, 1930 


No. 4727 

J. Raymond McCarl, Comptroller General of 
the United States, and Curtis D. Wilbur, Secre¬ 
tary of the Navy, appellants 

v . 

John W. Rogers, appellee 


BRIEF FOR APPELLANTS 


STATEMENT OF THE CASE 

This is an appeal from a final decree granting an 
injunction entered in the Supreme Court of the 
District of Columbia November 23, 1927, restrain¬ 
ing the appellants from interfering to prevent the 
payment of $610.00 alleged by the appellee to have 
been improperly withheld from the appellee’s pay 
and allowances as an officer of the United States 

s 

Navy to and including November 30,1925, and en¬ 
joining and commanding the appellant Secretary 

of the Navy “and his subordinates in the United 
States naval service” to cause to be paid and to 

(i) 
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pay to the appellee any and all sums withheld from 
the appellee’s pay and allowances by reason of “dis¬ 
puted claims.” (R. 18, 19.) 

The question presented on the record in this case 

♦ i 

is in all material respects similar to the question 
presented on the record in the case of McCarl, etc., 
et al. v. Walters decided by this court March 3,1930, 
38 F. (2d) 942, and it is the view of the appellants 
that the decision of this court in that case is in every 
way controlling of the present case. 

The appellee, John W. Rogers, as a lieutenant, 
United States Navy, filed his bill of complaint 
(R. 1-6) September 28, 1927, on the equity side 
of the Supreme Court of the District of Columbia 
against the appellants in their official capacities 
as Comptroller General of the United States and 
Secretary of the Navy, respectively (R. 1), alleg¬ 
ing therein, in so far as is material to this appeal, 
that “Prior to July 1, 1921, the date on which the 
defendant (appellant here) J. Raymond McCarl 
assumed the duties of his office” the appellee had 
applied for and on said date was receiving, through 
disbursing officers of the Navy, allowances on ac¬ 
count of his dependent mother under the act of 
April 16,1918, 40 Stat. 530 (R. 2), and that, under 
certain designated “ALNAV” messages promul¬ 
gated by the appellant, Secretary of the Navy, and 
arrangements between the appellant, Secretary of 
the Navy, and the appellant, Comptroller General 
of the United States, there had been wrongfully 
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withheld from the appellee’s pay and allowances 
to and including November 30, 1925, “the sum of 
$610.00 on account of unlawful claims set up by 
the defendant (appellant here) J. Raymond Mc- 
Carl,” Comptroller General of the United States, 
arising from the payments of dependent mother 
allowances previousy made to the appellee, the 
appellee further alleging in paragraph 10 of his 
bill of complaint that the details and character of 
the said claims against him were not at that time 
available to him. (R. 4.) The appellee, then, in 
paragraph 13 of his bill of complaint (R. 5), refers 
to the provisions of the act of May 26,1926, 44 Stat. 
654, citing said act as having been passed “On or 
about May 29, 1926,” and, basing his claim on the 
provisions of said act, alleges that he had “com¬ 
plied with the provisions thereof and is therefore 
entitled to a refund of the said sum of $610.00 
under this act.” 

The appellant, Secretary of the Navy, like the 
appellee, had not ready access to the original rec¬ 
ords which are on file in the General Accounting 
Office, showing the exact amounts which had been 
paid to the appellee as dependent mother allowances 
or the sum which had been withheld from pay and 
allowances on that account which otherwise were 
due the appellee for subsequent periods, but, by 
reason of the view entertained concerning the con¬ 
trolling effect on appellee’s suit, of the act of May 
26, 1926, cited in the appellee’s bill of complaint, 
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the appellee’s assertions respecting the manner in 
which his pay and allowances had been withheld 
were accepted as correct in the separate answer 
filed by the appellant, Secretary of the Navy, Octo¬ 
ber 25, 1927 (R. 16), to the appellee’s bill of com¬ 
plaint, it being specifically pointed out in para¬ 
graphs 12,13,14, and 15 of the said separate answer 
(R. 16-17) that nothing had been withheld from 
the appellee’s pay and allowances after the decision 
of the Court of Appeals of the District of Columbia 
in the case of McCarl, etc., et al. v. Cox, November 
2, 1925, 56 App. D. C. 27, 8 F. (2d) 669; that the 
appellant, Secretary of the Navy, had no intention 
of authorizing or permitting the withholding of any 
pay or allowances of the appellee for periods subse¬ 
quent to October 31, 1925, but that the sum which 
had been withheld from the appellee’s pay and 
allowances, as alleged in the bill of complaint, be¬ 
cause of dependent mother allowance payments 
made to the appellee prior to July 1,1923, lawfully 
could be paid to the appellee only on a claim pre¬ 
sented to the appellant, Comptroller General of the 
United States, showing a compliance by the ap¬ 
pellee with the provisions or conditions fixed in the 
act of May 26, 1926; that the appellant, Comp¬ 
troller General of the United States, is vested with 
exclusive jurisdiction under that act to determine 
the appellee’s right to have payment made to him as 
claimed in the bill of complaint; that, paragraph 
9 (R. 16), the records of the Navy Department dis- 
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close no such claim to have been submitted by the 
appellee; that, paragraph 13 (R. 17), the appellant, 
Secretary of the Navy, has no knowledge as to 
whether or not the appellee had complied with pro¬ 
visions of the act of May 26,1926, or what amount, 
if any, the appellee is entitled to be paid there¬ 
under; and that, paragraph 14 (R. 17), by reason 
of the provisions contained in the cited act of May 
26, 1926, it is not the duty of any disbursing officer 
of the Navy to pay to the plaintiff any sum withheld 
from the pay and allowances of the appellee to 
liquidate payments made to him prior to July 1, 
1923, on account of dependent mother allowance. 
The appellant, Secretary of the Navy, prayed 
dismissal of the bill with costs on the appellee. 
(R. 18.) 

The appellant, Comptroller General of the 
United States, filed a separate answer on October 
18,1927, to the appellee’s bill of complaint and, hav¬ 
ing control of and access to the original records on 
file in the General Accounting Office, recited in such 
separate answer the actual facts as shown in the 
original official records concerning the manner of 
withholding and the amount withheld from the ap¬ 
pellee’s compensation. (R. 12-15.) 

After argument the several parties stood on their 
respective pleadings as enumerated and the final 
decree was taken thereon. (R. 18-19.) 

In this situation of the record the material facts 
as shown by the original official records on file in 
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the General Accounting Office and stated in the 
separate answer of the appellant, the Comptroller 
General of the United States, are not in dispute. 
(R. 12-15.) 

The facts, thus established, are that the appellee, 
as an officer of the Navy, was paid the allowances 
under the act of April 16, 1918, 40 Stat. 530, to 
which his suit relates, for the period July 1, 1921, 
to June 30, 1922; that is, prior to July 1, 1923 
(R. 13), and because there was no competent evi¬ 
dence submitted to the appellant, Comptroller Gen¬ 
eral of the United States, establishing the facts 
essential to be established before any such allow¬ 
ances were authorized to be paid, the appellant, 
Comptroller General of the United States, dis¬ 
allowed credit for such payments made to the 
appellee in the accounts of the Navy disbursing 
officers responsible for making the dependent 
allowance payments to the appellee and reported 
this action disallowing credit for such payments 
to the appellant, Secretary of the Navy; that, in 
so far as the stoppage of the appellee’s subse¬ 
quently accruing pay was concerned, the matter 
was solely the action of the responsible disbursing 
officers, for the purpose of adjusting and settling 
their official accounts (R. 13); that the disbursing 
records submitted to the appellant, Comptroller 
General of the United States, wherein such stop¬ 
page adjustments were made by the responsible 
disbursing officers, show these stoppages of appel- 
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lee’s subsequently accruing pay and allowances 
were consummated March 16, 1923, that is, the 
alleged withholding was of pay and allowances 
otherwise due the appellee for periods prior to 
March 17, 1923 (R. 14) ; that subsequent to the 
approval of the act of May 26, 1926, the appellee 
on June 28, 1926, presented a claim for refund, 
under the provisions of that act, to the appellant, 
Comptroller General of the United States, for 
settlement, and under date of November 15, 1926, 
the appellee was requested to furnish certain in¬ 
formation that it might be determined whether the 
conditions obtained which are prescribed in the act 
of May 26, 1926, as essential to be established be¬ 
fore any refund thereunder should be made (R. 
14, 15), but the appellee failed to respond to this 
request or furnish any competent evidence from 
which it could be determined whether he otherwise 
was entitled to the refund claimed and, accord¬ 
ingly, the allowance of his claim by the appellant, 
Comptroller General of the United States, was 
prohibited by the limitation in the proviso of the 
said act of May 26,1926, authorizing refunds, that 
it shall not be applicable “where he (claimant 
officer) has refused to furnish evidence of the 
dependency” (R. 14). 

Notwithstanding these facts, established on the 
record, and the insistence of the appellants that 
neither the appellant, Secretary of the Navy, nor 
his subordinates in the naval service were author- 
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ized to make a payment (refund of pay and allow- 
ances) to the appellee under the cited act of May 
26, 1926, and without determining whether the ap¬ 
pellee had complied with the provisions or condi¬ 
tions in the act of May 26, 1926, or whether the 
court had jurisdiction to entertain appellee’s claim 
for payment under that act, the court below, on 
November 23, 1927, entered the final decree from 
which this appeal is taken and denied the motion 
made by the appellant, Comptroller General of the 
United States, that the appeal should operate as a 
supersedeas. (R. 18,19, 20.) 

ASSIGNMENT OF ERROR 

The court erred: 

1. In granting judgment to the plaintiff on bill 
and answer. 

2. In not holding that although the original stop¬ 
page of plaintiff’s pay may have been unauthor¬ 
ized, the act of May 26,1926 (44 Stat. 654), ratified 
the act of the accounting officers in withholding 
plaintiff’s pay and forbade payment of the pay so 
stopped except upon compliance with the condi¬ 
tions stated in that statute. 

3. In holding that although the act of May 26 
directs that the withheld pay of the plaintiff be 
paid to him only upon compliance with the condi¬ 
tions stated in that act, and although the answers of 
the defendants deny that such conditions have been 
complied with, the defendants may be compelled 
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to pay the amount so withheld without any judicial 
investigation as to compliance with the conditions 
prescribed in the act of May 26,1926. 

4. In not holding that the sole remedy of the 
plaintiff as the result of the act of May 26, 1926, 
is an action against the United States to recover 
the pay withheld. 

5. In not holding that the failure of the plaintiff, 
as alleged in the answers, to comply with the con¬ 
ditions or furnish the evidence specified in the act 
of May 26, 1926, operates to prevent his recovery. 

6. In not dismissing the bill of complaint as to 
the defendants. 

POINTS 

While the appellants have assigned six errors 
committed by the court below, for purposes of argu¬ 
ment, they are considered under the following 
points: 

I. The Act of May 26, 1926, 44 Stat. 654, rati¬ 
fied the Act of withholding or stoppage of appel¬ 
lee's PAY AS AN OFFICER OF THE UNITED STATES NAVY 
AND, IRRESPECTIVE OF WHETHER THE ORIGINAL “STOP¬ 
PAGE OF PAY" WAS AUTHORIZED, IT FORBADE THE PAY¬ 
MENT OF THE PAY SO STOPPED TO THE APPELLEE EXCEPT 
UPON COMPLIANCE WITH THE CONDITIONS STATED IN 
THE PROVISO. 

II. The Act of May 26, 1926, authorized pay¬ 
ment of “amounts * * * COLLECTED * * * 

BY STOPPAGE OF PAY," ETC., BECAUSE OF DEPENDENT 
ALLOWANCES OBTAINED “PRIOR TO JULY 1, 1923," 
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ONLY UPON COMPLIANCE WITH THE CONDITIONS STATED 

IN THE Act and, the answers of the appellants 

DENYING SUCH CONDITIONS HAYING BEEN COMPLIED 
WITH BY THE APPELLEE, THE COURT COMMITTED ERROR 
IN ISSUING A FINAL DECREE FOR MANDATORY INJUNC¬ 
TION, WITHOUT ANY JUDICIAL INVESTIGATION AS TO 
COMPLIANCE WITH THE CONDITIONS, DIRECTING THAT 
THE APPELLANT, SECRETARY OF THE NAVY, AND HIS 
SUBORDINATES IN THE NAVAL SERVICE PAY OR CAUSE 
PAYMENT TO BE MADE TO THE APPELLEE. 

III. The sole remedy, if any, of the appellee, 
AS THE RESULT OF THE ACT OF MAY 26, 1926, AND HIS 
CLAIM THEREUNDER HAVING BEEN DISALLOWED IN THE 

General Accounting Office, is an action against 
the United States in the United States Court 
of Claims to recover the pay withheld. 

IV. Whatever are the duties of the appel¬ 
lants IN REFERENCE TO THE CLAIM OF THE APPELLEE 
UNDER THE ACT OF MAY 26, 1926, THEY REQUIRE IN 
THEIR PERFORMANCE AN EXERCISE OF JUDGMENT AND 
DISCRETION WHICH THE SUPREME COURT OF THE DIS¬ 
TRICT of Columbia had no power to control or 

REVIEW BY A WRIT FOR MANDATORY INJUNCTION. 

ARGUMENT 

The statutes 

The act of May 26, 1926, 44 Stat. 654, enacted 
subsequent to the withholding of certain pay and 
allowances otherwise due appellee as an officer of 
the Navy to March 16, 1923 (R. 14), but enacted 
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more than fourteen months prior to the filing of the 
appellee’s bill of complaint in the court below, on 
September 28,1927 (R. 1), under which act the ap¬ 
pellee, in his bill of complaint, presented his claim 
in the court below and prayed the issuance of a 
decree for mandatory injunction directing the pay¬ 
ment thereof (R. 5, 6), and which act the 
appellants, both in their respective answers (R. 4, 
5, 13, 14), and in oral argument, urged upon the 
court below as absolutely controlling, is entitled 
“An Act To validate payments for commutation 
of quarters, heat, and light, and of rental allow¬ 
ances on account of dependents,” and provides: 

That the Comptroller General of the 
United States is hereby authorized and di¬ 
rected to allow credit in the accounts of 
disbursing officers for payments of commu¬ 
tation of quarters, heat, and light under the 
Act approved April 16,1918 (Fortieth Stat¬ 
utes, page 530), because of a dependent 
parent, and as rental and subsistence allowed 
under the Act of June 10, 1922 (Forty-sec¬ 
ond Statutes, page 625), because of a de¬ 
pendent mother, made in good faith by 
disbursing officers prior to July 1, 1923: 
Provided, That where the payee responded 
to a needy family condition in an amount at 
least equal to the allowances obtained by him 
no collection shall be made on account of 
payment of the allowances to him prior to 
July 1, 1923; and amounts heretofore col¬ 
lected as refund of the allowances obtained 
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in such cases prior to July 1, 1923, notwith¬ 
standing the protest of the payee, either by 
stoppage of pay, payment in cash, allotment 
of pay, or offset, shall be refunded; but this 
proviso shall not be applicable where the 
payee has admitted there was no depend - 
ency on him, or where he has refused to fur¬ 
nish evidence of the dependency, or where 
the payee has voluntarily refunded the pay¬ 
ments in whole or in part, or has submitted 
no claim for the allowances in the nature of 
a protest against offset of his pay as refund 
of the payments . (Italics supplied.) 

The primary and, in so far as the executive 
branch of the Government is concerned, the ex¬ 
clusive jurisdiction to settle a claim of an officer of 
the United States Navy under the act of May 26, 
1926, for refund of “ amounts * * * collected 

* * * by stoppage of pay,” etc., is vested in the 

appellant, Comptroller General of the United 
States, by statutory laws as follows: 

There is created an establishment of the 
Government to be known as the General Ac¬ 
counting Office, which shall be independent 
of the executive departments and under the 
control and direction of the Comptroller 
General of the United States. (Section 301, 
act June 10,1921, 42 Stat. 23.) 

Sec. 305. Section 236 of the Revised 
Statutes is amended to read as follows: 

“Sec. 236. All claims and demands what¬ 
ever by the Government of the United States 
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or against it, and all accounts whatever in 
which the Government of the United States 
is concerned, either as debtor or creditor, 
shall be settled and adjusted in the General 
Accounting Office.” (Act June 10, 1921, 42 
Stat. 24.) 

Fourth. The General Accounting Office 
shall receive and examine all accounts of 
salaries and incidental expenses of the office 
of the Secretary of the Navy, and of all 
bureaus and offices under his direction, all 
accounts relating to the Naval Establish¬ 
ment, Marine Corps, Naval Academy, and to 
all other business within the jurisdiction of 
the Department of the Navy, and certify the 
balances arising thereon to the Division of 
Bookkeeping and Warrants, and send forth¬ 
with a copy of each certificate to the 
Secretary of the Navy. (Section 7, act July 
31,1894, 28 Stat. 207, as amended by section 
304, act June 10,1921,42 Stat. 24.) 

All powers and duties now conferred or 
imposed by law upon the Comptroller of the 
Treasury or the six auditors of the Treasury 
Department, and the duties of the Division 
of Bookkeeping and Warrants of the Office 
of the Secretary of the Treasury relating to 
keeping the personal ledger accounts of dis¬ 
bursing and collecting officers, shall, so far 
as not inconsistent with this act, be vested in 
and imposed upon the General Accounting 
Office and be exercised without direction 
from any other officer . The balances certi¬ 
fied by the Comptroller General shall be final 
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and conclusive upon the executive branch of 
the Government, * * *. (Section 304, 

act June 10, 1921, 42 Stat. 24.) (Italics 
supplied.) 

Unless the authority of the General Accounting 
Office, under the direction and control of the appel¬ 
lant, Comptroller General of the United States, to 
adjust and settle a claim of an officer of the United 
States Navy for refund under the act of May 26, 
1926, of “ amounts * * * collected * * * 

by stoppage of pay,” is exclusive, as was held by 
the Court of Claims to be the case in reference to a 
very similar statute, Grace Shook, Administratrix 
v. United States (1926), 61 Ct. Cls. 816, the Court 
of Claims has jurisdiction to consider such claims 
under the following statutory provisions: 

The Court of Claims shall have jurisdic¬ 
tion to hear and determine the following 
matters: 

First. All claims (except for pensions) 
founded upon the Constitution of the United 
States or any law of Congress * * *. 

(Section 1, act March 3, 1887, 24 Stat. 505 
as amended by section 145, act March 3, 
1911, 36 Stat. 1136.) 

* * * The Comptroller General of the 

United States, may certify and direct any 
claim or matter, of which, by reason of the 
subject matter or character, the said court 
might under existing laws, take jurisdiction 
on the voluntary action of the claimant, to be 
transmitted, with all the vouchers, papers, 
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documents and proofs pertaining thereto, to 
the said court for trial and adjudication. 
(Section 1063, Revised Statutes, as amended 
by section 148, act of March 3,1911, 36 Stat. 
1137, and sections 301, 304, and 306, act June 
10,1921, 42 Stat. 23, 24.) 

The Supreme Court of the District of Columbia 
is expressly denied by statute any jurisdiction over 
a claim by an officer of the United States Navy for 
refund, under the cited act of May 26, 1926, of 
“ amounts * * * collected * * * by stop¬ 

page of pay,” original jurisdiction over claims of 
that character, in so far as the judicial branch of 
the Government is concerned, having been vested 
exclusivelv in the United States Court of Claims 
since the amendment of section 2 of the Tucker 
Act (Act March 3, 1887, 24 Stat. 505) by section 2 
of the act of June 27,1898, 30 Stat. 495, as follows: 

* * * section two of the Act aforesaid, 

approved March third, eighteen hundred and 
eighty-seven, be, and the same is hereby, 
amended by adding thereto at the end there¬ 
of the following: “The jurisdiction hereby 
conferred upon the said circuit and district 
courts shall not extend to cases brought to re¬ 
cover fees, salary, or compensation for offi¬ 
cial services of officers of the United States 
or brought for such purpose by persons 
claiming as such officers or as assignees or 
legal representatives thereof . 9 ’ (Italics 
supplied.) 
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Irrespective of where the jurisdiction is lodged 
by statute to adjust and settle a claim of an officer 
of the United States Navy under the cited act of 
May 26, 1926, for refund of “amounts * * * 

collected * * * by stoppage of pay,” which 

claim clearly is not one for the payment of current 
compensation involving a mere ministerial duty to 
pay but is one involving an exercise of official dis¬ 
cretion in the determination of a mixed question of 
law and facts required by the statute to be deter¬ 
mined and is in essence a claim or suit against the 
United States, the Supreme Court of the District 
of Columbia, in directing by final decree for manda¬ 
tory injunction that the Secretary of the Navy and 
his subordinates in the United States naval service 
cause to be paid or pay such a claim of the appellee, 
apparently failed to take judicial notice of the man¬ 
ner in which such claims are required to be paid 
under the following statutes: 

* * * hereafter in all cases of final 

judgments and awards rendered against the 
United States by the Court of Claims, and 
of final judgments rendered against the 
United States by the circuit and district 
courts of the United States, payment thereof 
under appropriations made by Congress 
shall be made on settlements by the General 
Accounting Office. (Section 1, act Febru¬ 
ary 18, 1904, 33 Stat. 41, as amended by sec¬ 
tion 304, act June 10,1921, 42 Stat. 24.) 

. 
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The Comptroller General may provide for 
the payment of accounts or claims adjusted 
and settled in the General Accounting Office 
through disbursing officers of the several de¬ 
partments and establishments instead of by 
warrant. (Section 307, act June 10, 1921, 
42 Stat. 25.) 

* * * when any final judgment recov¬ 

ered against the United States or other 
claim duly allowed by legal authority, shall 
be presented to the Secretary of the Treas¬ 
ury for payment, and the plaintiff or claim¬ 
ant therein shall be indebted to the United 
States in any manner, whether as principal 
or surety, it shall be the duty of the Secre¬ 
tary to withhold payment of an amount of 
such judgment or claim equal to the debt 
thus due to the United States; and if such 
plaintiff or claimant assents to such set off, 
and discharges his judgment or an amount 
thereof equal to said debt or claim, the Sec¬ 
retary shall execute a discharge of the debt 
due from the plaintiff to the United States. 
But if such plaintiff, or claimant, denies his 
indebtedness to the United States, or refuses 
to consent to the set-off, then the Secretary 
shall withhold payment of such further 
amount of such judgment, or claim, as in his 
opinion will be sufficient to cover all legal 
charges and costs in prosecuting the debt of 
the United States to final judgment. And 
if such debt is not already in suit, it shall 
be the duty of the Secretary to cause legal 
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proceedings to be immediately commenced 
to enforce the same, and to cause the same 
to be prosecuted to final judgment with all 
reasonable dispatch. And if in such action 
judgment shall be rendered against the 
United States, or the amount recovered for 
debt, and costs shall be less than the amount 
so withheld as before provided, the balance 
shall then be paid over to such plaintiff by 
such Secretary with six per cent interest 
thereon for the time it has been withheld 
from the plaintiff. (Act March 3, 1875, 18 
Stat. 481. It has been held in the case of 
United States v. La Grange Grocery Com¬ 
pany (1929), 31 F. (2d) 297, that the func¬ 
tions of the Secretary of the Treasury as set 
forth in this statute are now vested in the 
General Accounting Office.) 

AUTHOBITIES 

I 

The Act of May 26, 1926, 44 Stat. 654, ratified the Act of 
withholding or stoppage of appellee’s pay as an officer 
of the United States Navy and, irrespective of whether 
the original “ stoppage of pay ” was authorized, it for¬ 
bade the payment of the pay so stopped to the appellee 
except upon compliance with the conditions stated in 
the proviso 

A precise discussion of this point is contained in 
a memorandum of the Solicitor General of the 
United States (who is now the Attorney General), 
dated December 17, 1927, commenting on the final 
decree for injunction entered in this case in the 
court below on November 23,1927, and like decrees 
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entered at the same time in two other similar suits 
by officers of the Navy; inasmuch as the proceed¬ 
ings in those two cases, and in other cases decided 
in the lower court at later dates, in so far as they 
involve “amounts * * * collected * * * by 
stoppage of pay” for dependent allowance pay¬ 
ments made the Navy officer plaintiffs “prior to 
July 1, 1923,” are now in a status for final disposi¬ 
tion in accordance as this court has already decided 
in the case of McCarl, etc., et al. v. Walters, 38 F. 
(2d) 942, and as it may decide in this case, the fol¬ 
lowing extracts from the said memorandum of the 
Solicitor General are suggested by the appellants 
for adoption as a correct exposition of the law: 

MEMORANDOM BY THE SOLICITOR GENERAL 

In re Harold H. Kendrick v. J. Raymond 
McCarl et al., John W. Rogers v. Same, 
and Edward M. Thompson v. Same, in the 
Supreme Court of the District of Co¬ 
lumbia. 

***** 

A 

These actions have been brought on the 
supposed authority of Cox v. McCarl (56 
App. D. C. 27, 8 F (2d) 669, certiorari de¬ 
nied, 270 U. S. 652) and similar cases, to 
enjoin the Comptroller General from caus¬ 
ing the pay of the plaintiffs, withheld some 
time past, to be longer withheld. The cases 
were heard on bill and answer, and the facts 
stated in the answer must be accepted as 
true. 
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Except for the operation and effect of the 
Act of May 26, 1926, these cases are like the 
case of Cox v. McCarl, and but for the Act 
of May 26, 1926, would be controlled by the 
decision in that case. The Act of May 26, 
1926, however, has introduced a new element 
into the situation, and this, it seems to me, 
the Supreme Court of the District has over¬ 
looked. The pay of the officers in these cases 
was withheld as an offset to a claim asserted 
in favor of the Government on account of 
dependency allowances claimed to have 
been improperly paid to the officers. If that 
were all there were to the cases, it would be 
clear that under the rule stated in Cox v. 
McCarl the accounting and disbursing offi¬ 
cers were without authority to withhold the 
pay, and could in a proceeding of this kind 
be compelled to stop withholding it, without 
regard to whether the Government’s claim 
against the officer is good or bad. But al¬ 
though it is clear under that decision that 
the original act of accounting and disburs¬ 
ing officers in stopping the pay of these 
plaintiffs was without legal authority, and 
but for the Act of May 26, 1926, the officers 
involved could have compelled the account¬ 
ing and disbursing officers in proceedings 
like these to stop withholding the pay, the 
Act of May 26, 1926, had the effect of rati¬ 
fying and confirming the act of the account¬ 
ing and disbursing officers in withholding 
the pay and in effect forbade payment to 
the officer except upon the conditions speci¬ 
fied in the Act. * * * 
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In order to fully appreciate the opera¬ 
tion and effect of the Act of May 26, 1926, 
it is necessary to understand just what 
was held in Cox v. McCarl and similar 
cases. * * * Those decisions proceeded 

on the theory that although the United 
States has the right, like any other employer, 
to assert set-offs or counterclaims against the 
pay of its officials and stop payment of their 
compensation on that account, and thus 
compel the officer to bring suit against the 
United States to recover his pay, in which 
suit the validity of the counterclaim or offset 
may be determined, nevertheless the United 
States may not intend, for reasons of policy, 
to assert that right, and no officer is deemed 
to have authority to assert the right on 
behalf of the United States unless some 
statute specifically shows the intention of 
Congress that the right shall be asserted. 
Stated another way, the principle is that 
where Congress has enacted legislation pre¬ 
scribing the pay of an official and directing 
that he shall receive it, and other legisla¬ 
tion appropriating money to pay the com¬ 
pensation, that legislation is a direction or 
mandate to accounting and disbursing offi¬ 
cers to pay the compensation, and unless 
there is some other legislation authorizing 
them to withhold it, where they believe the 
employee or officer is indebted to the United 
States, the accounting and disbursing officers 
are disobeying the mandate of the statutes 
if they do withhold the pay; and since the 
fact that the officer is an officer and the 
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amount of his pay and the availability of an 
appropriation are all undisputed, there is 
nothing left for accounting and disbursing 
officers to exercise their judgment or discre¬ 
tion on, and payment may be compelled by 
mandamus just as payment of a judgment 
against the United States for which appro¬ 
priation has been made may be compelled by 
mandamus or mandatory injunction. 

Section 1766 of the Revised Statutes does 
authorize setoffs by stoppage of pay of dis¬ 
bursing officers or others who have failed 
to properly account for public moneys en¬ 
trusted to their care, but these cases do not 
involve disbursing officers. The only dif¬ 
ficulty, therefore, about stopping the pay of 
the officers dealt with in Cox v. McCarl and 
similar cases was the absence of legislation 
authorizing the stoppage and disclosing the 
intention of Congress to have the right of 
setoff, which admittedly exists, asserted on 
behalf of the United States. * * * it ap¬ 
pears to me that the Act of May 26,1926, has 
supplied what was lacking in Cox v. McCarl, 
* * *. It is as if Congress has said: 

“Although the action of the accounting and 
disbursing officers in making the stoppages 
of pay was not authorized by law at the time 
that action was taken, nevertheless now that 
the stoppages have been made, it is directed 
that the withheld pay shall not be given to 
the officer except upon the conditions stated 
in this Act.” * * *. 

We do not suggest, of course, that the statements 
made in the Solicitor General’s memorandum have 
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authority as an official interpretation of the law, 
but merely adopt those statements as representing 
a satisfactory expression of the views for which 
we are contending. 

If there be sufficient doubt as to the purpose of 
the act of May 26, 1926, to warrant resort to the 
proceedings of Congress, the material there found 
conclusively shows that it was the intention of Con¬ 
gress to withhold from the courts of the District of 
Columbia jurisdiction of claims for “amounts 
* * * collected * * * by stoppage of pay,” 

etc., as refund of dependent allowance payments 
made “prior to July 1, 1923,” and to preclude the 
courts from directing payment of the pay so 
stopped by decrees for mandamus and mandatory 
injunction. An appendix to this brief contains a 
summarization of these proceedings of Congress. 

II 

The Act of May 26, 1926, authorizes payment of 
u amounts * * * collected * * * by stoppage of 
pay,” etc., because of dependent allowances obtained 
“ prior to July 1, 1923,” only upon compliance with the 
conditions stated in the Act and, the answers of the 
appellants denying such conditions having been com¬ 
plied with by the appellee, the court committed error 
in issuing a final decree for mandatory injunction, 
without any judicial investigation as to compliance 
with the conditions, directing that the appellant. Sec¬ 
retary of the Navy, and his subordinates in the Naval 
Service pay or cause payment to be made to the 
appellee 

To authorize an injunction the complaint must 
state sufficient to justify the granting of such relief 
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and aver facts from which the conclusion can be 
drawn that the plaintiff has no plain, speedy, or 
adequate remedy at law. The chancellor is not 
bound to grant an injunction on an allegation that 
a certain fact is matter of record unless the allega¬ 
tion is sustained by the record, even though it is 
not denied by the answer of the defendant, who 
states that he does not know the fact. 14 R. C. L. 
331 (sec. 32). 

The act of May 26, 1926, authorizes the payment 
of a claim otherwise allowable under its provisions 
only after compliance is established with all of the 
live conditions precedent therein enumerated, as 
follows: 

(1) that claimant “ responded to a needy-family 
condition in an amount at least equal to the allow¬ 
ances obtained by him.” 

(2) that claimant has not “admitted there was no 
dependency on him. ,, 

(3) that claimant has not “refused to furnish 
evidence of the dependency.” 

(4) that claimant has not “voluntarily refunded 
the payments in whole or in part.” 

(5) that claimant has submitted a “claim for 
the allowances in the nature of a protest against 
offset of his pay as refund of the payments.” 

The comments of the Solicitor General of the 
United States in his memorandum of December 17, 


25 


1927, respecting these conditions and the point 

under consideration, are as follows: 

• • * * % 

Since the Act of May 26,1926, directs that 
the officers shall not receive their pay ex¬ 
cept upon the conditions therein stated, and 
the pleadings in these cases do not show that 
the conditions have been complied with, it 
seems clear that the entry of judgment 
against the defendants on bill and answer 
was not justified. 

* * * * * 

It is for the General Accounting Office to 
determine in the first instance whether the 
conditions specified in this Act have been 
complied with and whether the facts exist 
which authorize payment of the withheld 
pay. If he decides against the officer, the 
latter’s remedy is an action in the Court of 
Claims * * * under the Tucker Act to 

recover compensation, and in such litigation 
his right may be determined by the courts 
and the action of the accounting officers 
thus reviewed by the courts. I do not be¬ 
lieve that the question whether the facts ex¬ 
ist, or the conditions have been complied 
with, which are specified in the Act of May 
26,1926, as conditions precedent to the pay¬ 
ment of the withheld compensation, may be 
inquired into by a court in a mandamus or 
injunction suit against the accounting or 
disbursing officers any more than could the 
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merits of the Government’s claim for re¬ 
fund of the dependency allowances be con¬ 
sidered in Cox v. McCarl and like cases. 
***** 

Where statutes fix the officer’s compensa¬ 
tion and direct it to be paid and appropriate 
money for its payment, and the fact that a 
man is an officer and the amount of his com¬ 
pensation and availability of the appropria¬ 
tion have all been determined and settled by 
the accounting and disbursing officers, there 
is nothing left for them to decide, and in the 
absence of any statute authorizing withhold¬ 
ing pay for claims of the United States they 
may be compelled by mandamus or manda¬ 
tory injunction to obey the mandate of the 
law. But the moment there is introduced 
such elements as are brought into this case 
by the Act of May 26, 1926, and the pay is 
by statute directed to be withheld unless cer¬ 
tain facts are found to exist and certain con¬ 
ditions are complied with, a decision by the 
accounting officers upon the claim is made 
necessary, and while the decision of the ac¬ 
counting officers is not final and conclusive 
in the sense that it is not subject to review 
in any court, and although it may be re¬ 
viewed in an action brought by the officer in 
the Court of Claims * * * under the 

Tucker Act, there is no support for the claim 
that the merits of the officer’s right under 
such a statute as that of May 26, 1926, may 
be passed on in a mandamus or injunction 
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suit. I think this distinction between cases 
like Cox v. McCarl and the present cases is 
clear. The only reason mandamus or in¬ 
junction was allowed in those cases was be¬ 
cause there was nothing to decide and no 
question of the merits to be considered. 

But even if the Supreme Court of the 
District of Columbia in this injunction suit 
may inquire into the question whether the 
conditions specified in the Act of May 26, 
1926, have been complied with and whether 
the facts exist which under that statute 
entitle the officer to his pay, it is hard to 
see how all those questions could be resolved 
against the Comptroller General in a hear¬ 
ing on bill and answer where the answer 
denies that the facts exist or the conditions 
have been complied with, which, under the 
statute, entitle the officer to pay. If the 
court in this case has power to consider those 
questions at all, which I do not believe, it 
should have received evidence and reached 
its own conclusions and not have accepted 
the allegations in the petition denied in the 
answer. The truth is that the court has evi¬ 
dently ignored entirely the operation and 
effect of the Act of May 26, 1926, and dis¬ 
regarded the fact that it brings a new ele¬ 
ment into the case, and has dealt with the 
cases as if that Act had never been passed 
and applied the law as laid down in Cox v. 
McCarl. It does not appear to me from the 
papers submitted that the Supreme Court 
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of the District is very much at fault in this 
as the operation and effect of the Act of 
May 26, 1926, were only faintly brought to 
its attention. 

Since the entry of the final decree in the present 
case, the Supreme Court of the District of Colum¬ 
bia, in the case of Brock v. McCarl, etc., et al., 
Equity No. 49630, in effect, has repudiated its rul¬ 
ing in the case of appellee and has held as the 
appellants contend they should have held in this 
case, the final decree in the Brock case entered 
June 28, 1929, on that point, being as follows: 

This cause came on to be heard at this 
term upon the motion of plaintiff to strike 
out the answers to the plaintiff’s bill of com¬ 
plaint filed by the defendants, and the par¬ 
ties hereto, by their respective counsel, 
having stipulated in open court that the 
cause be heard as upon plaintiff’s bill of 
complaint and the answers thereto of the 
defendants J. Raymond McCarl, Comptroller 
General of the United States, and Charles 
Francis Adams, Secretary of the Navy, and 
that a final decree be taken at this time, and 
the cause having been so heard, it is by the 
court, this the 28th day of June, 1929, ad¬ 
judged, ordered, and decreed that so much 
of the bill of complaint as relates to the items 
of pay and allowances aggregating $393.52 
shown by the answer of the defendant J. 
Raymond McCarl, Comptroller General of 
the United States, to have been “ collected 
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* * * by stoppage” for dependent 

mother allowance payments to the plaintiff, 
“obtained * * * prior to July 1,1923,” 

is dismissed by reason of the provisions of 
the act of May 26,1926, 44 Stat. 654. (Ital¬ 
ics supplied.) 

Although the defendants in the Brock case have 
noted an appeal to this Court (pending as No. 5038) 
on two points otherwise decided in the final decree, 
there has been no appeal taken involving the part of 
the decree recited which determines the effect of 
the cited act of May 26,1926. 

Ill 

The sole remedy, if any, of the appellee, as the result of 
the act of May 26, 1926, and his claim thereunder hav¬ 
ing been disallowed in the General Accounting Office, 
is an action against the United States in the United 
States Court of Claims to recover the pay withheld 

Under the Constitution the United States can not 
be sued as a party defendant in any court whatever 
except where Congress has provided for such suit 
and therefore suits can not be brought against the 
officers and agents of the Government when they 
have no individual interest in the controversy and 
the relief is in fact asked against the United States. 
Where a State is not only the real party to a con¬ 
troversy, but the real party against which relief is 
sought, the nominal defendants being its officers 

and agents without any personal interest in the sub¬ 
ject matter, the suit is substantially within the pro- 
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hibition of the eleventh amendment to the Federal 
Constitution. No injunction can be issued against 
officers of a State, to restrain or control the use of 
property already in the possession of the State, or 
money in its treasury when the suit is commenced; 
or to compel the State to perform its obligations; 
or where the State has otherwise such an interest in 
the object of the suit as to be a necessary party. 

22 R. C. L. 492, 494 (secs. 172,173). 

Casew. Terrell, 11 Wall. 199. 

Ilagood v. Southern, 117 U. S. 52, 68, 71, 
and the authorities annotated in Rose’s note 
to that case, 29 L. Ed. 805. 

Section 2 of the act of June 27,1898, 30 Stat. 495, 
quoted, supra, amending the Tucker Act, is con¬ 
clusive on the point that the Supreme Court of the 
District of Columbia had no jurisdiction to decide 
or direct payment of the claim of appellee. 

See, also, in this connection: 

Case v. Terrell, 11 Wall. 199. 

United States v. McCrory, 91 Fed. 295. 

Scully v. United States, 193 Fed. 185. 

Harmon v. United States, Attorney General’s file 
No. 232363, in which the United States District 
Court for the Eastern District of Oklahoma (at 
Law No. 5006) on March 28, 1928, sustained a de¬ 
murrer on behalf of the United States to a suit for 
pay and allowances by a captain in the Oklahoma 
National Guard. 
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IV 

Whatever are the duties of the appellants in reference 
to the claim of the appellee under the act of May 26, 
1926, they require in their performance an exercise of 
judgment and discretion which the Supreme Court of 
the District of Columbia had no power to control or 
review by a writ for mandatory injunction 

This proposition seems so obvious as to require 
no more than its statement in view of the con¬ 
trolling statutes cited and the facts shown by the 
record in the case. 

The proceedings of Congress in connection with 
the enactment of the act of May 26, 1926, as sum¬ 
marized in the appendix hereto, indisputably show 
that the purpose of Congress was to vest exclusive 
jurisdiction, in so far as the executive branch of 
the Government is concerned with claims there¬ 
under, in the appellant, Comptroller General of the 
United States. Argument to support such a con¬ 
struction, however, is hardly necessary, for it is 
clear the act contemplates such claims shall be set¬ 
tled and does not devolve the duty upon any other 
officer; thus, section 236 of the Revised Statutes, 
as amended, is controlling. (Soule v. United States, 
100 U. S. 8,10.) 

In the settlement of such claims the appellant, 
Comptroller General of the United States, acts as a 
special tribunal with judicial functions and the 
Supreme Court of the District of Columbia is not 


authorized to substitute its judgment and discre¬ 
tion for that of the Comptroller General; interfer¬ 
ence in such a case is to interfere with the ordinary 
functions of government. ( Louisiana v. McAdoo, 
234 U. S. 627, 633; Riverside Oil Co. v. Hitchcock, 
190 U. S. 316; Wyandotte Terminal R. R. Co. v. 
United States, 64 Ct. Cls. 329,331, certiorari denied 
March 12, 1928, 48 S. Ct. 323.) As to the power 
of the courts generally to control or review settle¬ 
ments of claims made by Government officials, see: 

Seymour v. State of South Carolina, 2 
App. D. C. 240, 245. 

State of Mississippi v. Durham, 4 Mackey 
(D. C.) 235, 237. 

Donner Steel Co., Inc., v. Interstate Com¬ 
merce Commission, 52 App. D. C. 221, 224, 
225. 

U. S. ex rel. Carrol Electric Co. v. McCarl, 
56 App. D. C. 49. 

U. S. ex rel. L. Marguilies & Sons v. 
McCarl, 56 App. D. C. 147, certiorari denied 
47 S. Ct. 93. 

Hines v. Welch, 57 App. D. C. 371. 

Case v. Terrell, 11 Wall. 199,20 L. Ed. 134. 

Hagood v. Southern, 117 U. 8. 52, 68, 71, 
29 L. Ed. 805. 

Dunlap v* Black, 128 U.. S. 40, 32 L. Ed. 
354. 

U. S . ex rel. Ness v. Fisher, 223 U. S. 683, 
56 L. EcL 610. 

Morrison v. Work, 266 U. S. 481, 45 S. 
Ct. 149. 
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Great Northern Ry. Co. v. United States, 
277 U. S. 172, 48 S. Ct. 466. 

United States v. Williams, 49 S. Ct. 97. 

How den & Co. v. Standard Shipbuilding 
Corp., 17 Fed. (2d) 530, 532. 

U. S. ex rel. Metullus Thompson v. Me - 
Carl, At Law No. 73173, decided in the Su¬ 
preme Court of the District of Columbia 
June 10, 1927, by Mr. Chief Justice McCoy. 

If the appellant, Secretary of the Navy, or his 
subordinates in the naval service have any au¬ 
thority to settle claims under the act of May 26, 
1926, which is not believed, the cited authorities are 
conclusive against the power of the Supreme Court 
of the District of Columbia to control or direct the 
manner of performance of such duty. As relating 
particularly to the right of the appellant, Secretary 
of the Navy, to be free from interference by the 
courts in such matters, see: 

Decatur v. Paulding, 14 Pet. 497, 514, et 
seq. 10 L. Ed. 559, 567. 

Brashear v. Mason, 6 How. 92,100. 

Denby v. Berry, 263 U. S. 29,68 L. Ed. 148, 
reversing 51 App. D. C. 335. 

Ferris v. Wilbur, 27 Fed. (2d) 262. 

Clearly Congress intended by the act of May 26, 
1926, to prescribe the exclusive method by which 
claims could be settled for “ amounts * * * 

collected * * * by stoppage of pay,” etc., be¬ 

cause of dependent allowance payments obtained 
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“prior to July 1,1923,” and “when a statute limits 
a thing to be done in a particular mode it includes 
the negative of any other mode.” ( Botany Wor¬ 
sted Mills v. United States, 49 S. Ct. 129,131.) Con¬ 
gress has a constitutional right to prohibit the 
courts and the officers of the Government from 
passing upon or paying claims of specified persons 
or classes of claimants. ( Hart’s case (1880) 16 Ct. 
Cls. 459, 484, affirmed (1886) 118 U. S. 62.) 

It was suggested in the oral argument in some 
of the proceedings similar to this in the court below 
that the final decree for injunction having been 
entered in the Pence case, August 20, 1926 (appel¬ 
lants’ brief in Pence case, p. 6), and affirmed on 
appeal in this court April 4, 1927, 57 App. D. C. 
159, after the effective date of the act of May 26, 
1926, and without a determination having been 
made as to the application of the act to the facts 
of that case, the Pence case must be accepted as 
recognizing the power of the Supreme Court of 
the District of Columbia to direct payment by de¬ 
cree for mandatory injunction in such cases not¬ 
withstanding and in direct disregard of the express 
inhibition of the statute. While this suggestion 
did not impress the appellants at the time as one 
which would be seriously entertained, it may have 
influenced the court below somewhat in arriving 
at the conclusion which it did. That no weight 
whatever should have been given such a sugges- 
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tion is evident from an examination of the facts 
in the Pence case and of the applicable authorities. 

The bill of complaint in the Pence case was filed 
in the Supreme Court of the District of Columbia, 
February 17,1926 (appellants’ brief in Pence case, 
p. 1), and it is settled that equitable jurisdiction is 
determined as of the time suit was commenced 
(Dawson v. Distilleries Go., 255 U. S. 288, 65 L. Ed. 
638); nor is equitable jurisdiction lost because a 
legal remedy subsequently may have become avail¬ 
able. ( Clark v. Wooster, 119 U. S. 322, 30 L. Ed. 
392; Busch v. Jones, 184 U. S. 598, 46 L. Ed. 707; 
Pacific Telephone & Telegraph Co. v. City of 
Seattle, 14 Fed. (2d) 877.) Even had that fact 
been otherwise, the most that can be said is that the 
point was in the case if anyone had seen fit to raise 
it. No question of the application of the act of 
May 26, 1926, to the facts of the Pence case was 
considered or decided by the court and it is not to 
be thought a question not discussed in the opinion 
of the court has been decided merely because it 
existed in the record and might have been raised 
and considered. (Webster v. Fall, 266 U. S. 507, 
511, 45 S. Ct. 148, 149; United States v. Mitchell, 
271 U. S. 9,14, 46 S. Ct. 419.) 

CONCLUSION 

By reason of the entire failure of an agreement 
on the form of a decree to be submitted to the court 
below in this case, giving appropriate effect to the 
decision of this court in the case of McCarl, etc., 
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et ah v. Walters, 38 F. (2d) 942, and by reason that 
the denying by the court below of the appellants’ 
motion that the appeal should operate as a super¬ 
sedeas in this case, and other similar cases pending 
for final disposition, to the extent controlled by 
the act of May 26,1926, has resulted in the appellee 
in this case and the plaintiffs in the other cases hav¬ 
ing been paid under the decrees issued considerable 
sums of public moneys in direct contravention of 
the terms of the said act of May 26, 1926, which 
moneys it is desirable to have redeposited in the 
Treasury of the United States at the earliest prac¬ 
ticable date, it seems necessary to seek a second 
ruling of this court on the effect of the act of May 
26,1926, and to respectfully request that the decree 
of the court below be reversed and remanded, with 
instructions to enter a decree dismissing the bill 
of complaint in this case and that the mandate of 
this court include a direction to the court below to 
compel restitution, for deposit in the United States 
Treasury, of the full amount which has been paid 
to the appellee under the decree entered by the court 
below in this case on November 23, 1927, together 
with interest thereon at six per centum until pay¬ 
ment shall be made into court, in accordance with 
the rule in such matters established by the Supreme 
Court of the United States in the following cases: 

The Bank of the United States v. The 

Bank of Washington, 31 U. «S. (6 Pet.) 817; 
8 L. Ed. 299. 
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Morris’s Cotton, 75 U. S. (8 Wall.) 507, 
19 L. Ed. 481. 

Ex Parte Morris and Johnson, 76 U. S. 
(9 Wall.) 605,19 L. Ed. 799. 

Northwestern Fuel Co. v. Brock, 139 
U. S. 216, 35 L. Ed. 151. 

It is further respectfully submitted that the costs 
of the proceedings in this court and in the court 
below should be upon the appellee. 

Leo A. Rover, 

United States Attorney for the 

District of Columbia, 

Wm. A. Gallagher, 

Assistant United States Attorney, 

R. L. Golze, 

General Counsel, 

General Accounting Office, 

H. O. Hoagland, 

Attorney, General Accounting Office, 

For the Appellants. 


APPENDIX 


In the 1st Session of the 68th Congress a bill 
(H. R. 6065) was introduced in the House, January 
23,1924 (65 Cong. Rec. 1357), authorizing the Sec¬ 
retary of War to validate certain payments by 
Army officers; this bill was referred to the House 
Committee on Military Affairs and reported out 
(Report No. 673) May 7,1924 (65 Cong. Rec. 8082). 
No further action appears to have been had on this 
MU. 

During the same session, on January 31, 1924 
(65 Cong. Rec. 1718), a bill (S. 2299) for validating 
certain dependent allowance payments was intro¬ 
duced in the Senate and as reported out by the 
Senate Committee on Military Affairs (Rep. 255) 
March 14, 1924 (65 Cong. Rec. 4125), and passed 
in the Senate March 28, 1924 (65 Cong. Rec. 
5130-5131), provided as follows: 

Be it enacted, etc., That payment of com¬ 
mutation of quarters, heat, and light, under 
the act approved April 16, 1918 (40 Stat. 
p. 530), and of rental, and subsistence allow¬ 
ances under sections 4, 5, and 6 of the act of 
June 10,1922 (42 Stat. p. 627), made in good 
faith by disbursing officers prior to June 22, 
1923, on account of dependents, and without 
fraud on the part of the payee as determined 
by the Secretary of War, be, and the same 
are hereby, validated: Provided, That any 
amount heretofore collected on account of 
payments so validated shall be refunded. 

( 38 ) 
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This Senate bill was referred to the House Com¬ 
mittee on Military Affiairs on the same day it 
passed in the Senate, March 28, 1924 (65 Cong. 
Rec. 5195), but on an order from the Senate re¬ 
questing the House to return the bill to the Senate 
the House complied, without objection, April 1, 
1924 (65 Cong. Rec. 5380, 5386, 5387). Debate was 
had in the Senate May 5,1924, on motion to recon¬ 
sider (65 Cong. Rec. 7832-7834), the objections by 
those opposed to the bill as it passed being sum¬ 
marized by Senator Howell in his remarks on the 
floor (65 Cong. Rec. 7833), as follows: 

This bill is not for the purpose of reliev¬ 
ing disbursing officers but it is for the pur¬ 
pose of relieving Army officers who have 
made claims of dependency which the facts 
do not support. The effect of the bill, if 
passed, would be to attack the Budget and 
accounting system and transfer the vise of 
those accounts from the Auditor General to 
the Secretary of the Navy and the Secretary 
of War. It must be evident that neither 
officer can handle those accounts, but they 
will be turned over to Army officers and 
naval officers to be passed upon in detail. 

Now, what are the facts? For the first 
time in the history of this Government, in 
1916 or 1917 Congress authorized allowance 
for quarters in case of a dependent mother. 
As to whether the mother was dependent or 
not was a question of fact. Hundreds of 
officers sent in certificates of dependency 
where there was no dependency. There are 
now more than 200 or 300 officers who are 
paying back the money they obtained 
through misunderstanding. Single officers 
have paid back as much as $2,600, and if this 

bill shall be passed it will relieve every one of 
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those officers and return to them the money 
they have returned to the Treasury. 

It is stated here that there are some piti¬ 
ful cases. Now, let me cite the Senate a case 

where the Comptroller General refused to 
make an allowance. The Comptroller Gen¬ 
eral has refused, for instance, to remove the 
charge in the case of a major who certified 
that his mother was dependent upon him for 
more than half of her reasonable living. It 
was subsequently shown that she owned the 
home in which she resided, which was valued 
at $11,875; that she had $3,500 invested in 
real estate, $7,500 in bonds, $2,500 in bank 
stock, $275 in notes, and $1,600 in bank de¬ 
posits; and yet this major certified that she 
was dependent upon him. 

Although an agreement apparently was reached 
in the Senate on an amendment to meet these ob¬ 
jections June 5,1924, no further action appears on 
the bill in the 68th Congress. Senator Smoot’s 
comment in that connection (65 Cong. Rec. 10667) 
was as follows: 

Mr. President, the bill can not pass the 
House at this Session of Congress anyway. 
I have not seen the amendment and I do not 
know what it provides. But I do know that 
the calendar is full in season and out of 
season of measures designed to give some 
kind of advantage to men in the Regular 
Army. 

On February 4,1926,1st Session, 69th Congress, 
Senator Wadsworth introduced “bill (S. 2996) to 
validate payments for commutation of quarters, 
heat, and light, and of rental allowance on account 
of dependents,” eventually approved as the act of 
May 26, 1926, 44 Stat. 654 (67 Cong. Rec. 3262); 
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the bill was reported out (Report No. 365) by the 
Senate Committee on Military Affairs, March 13, 
1926 (67 Cong. Rec. 5511), the committee report 
stating: 

The Committee on Military Affairs, to 
which was referred the bill (S. 2996) to 
validate payments for commutation of 
quarters, heat, and light, and of rental al¬ 
lowances on account of dependents, having 
considered the same, report thereon favor¬ 
ably with the recommendation that it do 
pass. 

This bill is recommended by the War 
Department, and the attitude of the depart¬ 
ment is set forth in the attached letter, which 
is made a part of this report, as follows: 

War Department, 

• February 4,1926. 

Hon. James W. Wadsworth, Jr., 

Chairman Committee on 

Military Affairs, 

United States Senate. 

My Dear Senator Wadsworth : * * * 

This legislation, while it accomplishes the 
proposed purpose of H. R. 6065 and S. 2299 
(identical bills), Sixty-eighth Congress, is not 
open to the objection which was urged 
against these bills, namely, that they vested 
in the Secretary of War instead of in the 
Comptroller General the determination of 
meritorious cases. 

This proposed legislation is concurred in 
by the Navy Department, the Coast Guard, 
the Coast and Geodetic Survey, and the Pub¬ 
lic Health Service. 

I have designated Col. Fred W. Coleman, 
finance department, to represent the War 
Department in case your committee should 
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desire to hold a hearing on this proposed 
legislation. 

The Director of the Bureau of the Budget 
has been consulted and states that this pro¬ 
posed legislation is not in conflict with the 
financial program of the President. 

A similar letter is being addressed to the 
Chairman, Committee on Military Affairs, 
House of Representatives. 

Sincerely yours, 

Dwight F. Davis, 
Secretary of War . 

The bill passed the Senate without debate April 
2, 1926, in the form it appears at 67 Cong. Rec. 
6789, as follows: 

Be it enacted, etc., That the Comptroller 
General of the United States is hereby au¬ 
thorized and directed to allow credit in the 
accounts of disbursing officers for payments 
to officers as commutation of quarters, heat, 
and light under the act approved April 16, 
1918 (40 Stat. p. 530), because of a depend¬ 
ent parent, and as rental and subsistence al¬ 
lowance under the act of June 10, 1922 (42 
Stat. p. 625), because of a dependent mother, 
made in good faith by disbursing officers 
prior to July 1,1923: Provided, That except 
in cases of fraud on the part of payee no 
amount shall be collected from the payees 
upon account of payments for which credit 
is authorized in this act, and any amounts 
heretofore collected on account of such pay¬ 
ments shall be refunded to the payee: Pro¬ 
vided further, That in determining whether 
such payments were obtained by fraud on 
the part of the payee neither possession of 
property which might be converted into cash 
for the purpose of an annuity nor the receipt 
from other sources of income not in excess 
of the support received from such payee, 
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nor the existence of a husband or of other 
children than such payee, nor any combina¬ 
tion of such conditions, shall be held to effect 
the status under sections 4, 5, and 6 of the 
act of June 10, 1922, of a mother otherwise 
dependent: And provided further, That 
whenever it is alleged that such payments 
were obtained by fraud on the part of the 
payee and suit is not instituted against the 
payee for the recovery of the amount alleged 
to be due the United States within two years 
from the date of the approval of this act, 
the payee shall be relieved of all charges 
standing against him because of such pay¬ 
ments. 

The bill was referred to the House Committee on 
the Judiciary, April 6, 1926 (67 Cong. Rec. 6970), 
and rereferred April 17,1926 (67 Cong. Rec. 7692), 
to the House Committee on Military Affairs. 

A subcommittee of the House Committee on Mili¬ 
tary Affairs met at 10 o’clock a. m., Wednesday, 
April 7, 1926, and at 10.30 o’clock a. m., Monday, 
April 12,1926, to hold hearings on the bill S. 2996, 
Hon. Louis A. Frothingham presiding. These 
hearings are reported at pages 20 to 47, inclusive, 
of the Hearings on Miscellaneous Bills before Com¬ 
mittee on Military Affairs, House of Represent¬ 
atives, 69th Congress, 1st Session. Pertinent state¬ 
ments at the meeting of the subcommittee April 12, 
1926, are as follows: 

Mr. Frothingham. This is a continuation 
of the hearing before the subcommittee on 
the bill (S. 2996) to validate payments for 
commutation of quarters, heat, and light, 
and of rental allowances on account of de¬ 
pendents. At the last meeting of the sub¬ 
committee it was voted to hear some one 
from the office of the Comptroller General. 
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STATEMENT OF GEORGE A. NINAS, OFFICE OF THE 
COMPTROLLER GENERAL; COL. F. W. COLEMAN, 
FINANCE DEPARTMENT; AND Z. LEWIS DALBY, 
ASSISTANT TO THE CHIEF OF FINANCE, WAR 
DEPARTMENT 

Mr. Ninas. Mr. Chairman, the Comptrol¬ 
ler’s Office is neither opposed to nor for the 
bill; but the condition that it is proposed to 
relieve is one that exists not only in the 
Army but in the Navy, in the Coast Guard, 
and to some extent in the Public Health 
Service and the Coast and Geodetic Survey. 
In view of the purpose of the bill it might be 
desirable to make some changes. 

* * * * * 

Mr. Ninas. Therefore, this bill should be 
amplified on page 2 to include all those 
cases, not only where there was a mother 
but where there was some other person to 
whom the contributions were made, whether 
they were strictly within the law or not. 

Mr. Frothingham. The word “parent,” 
I suppose, would include- 

Mr. Ninas (interposing). It has been con¬ 
strued by the Comptroller to include the 
father, mother, or grandparents, if they 
stand in loco parentis, but it was construed 
not to include a stepmother, and, obviously, 
it would not include an aunt, even though 
she stood in loco parentis. Now, there have 
been some cases where payments were made, 
and where there was no actual dependency, 
and we think that the bill ought to limit the 
repayments to exclude those. For instance, 
a young ensign came up to the Comptroller’s 
office one night and tendered him a draft for 
the full amount. He said that he had no 
dependents and returned the amount. Re¬ 
payments of that kind should be excluded, 
in case any allowance is made at all. Cases 
where the man admitted there was no de- 
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pendency should be excluded, and we have 
proposed a modification of the entire pro¬ 
viso, which will accomplish, we think, every¬ 
thing that is designed to be accomplished 
here, and yet will prevent abuse. 

Mr. Frothingham. You do not think that 
the provision in relation to fraud here 
covers it? 

Mr. Ninas. There is no fraud under that. 

Mr. Frothingham. Why is there not 
fraud involved, if they said they had de¬ 
pendents, and it now turns out they had 

not? 

Mr. Speaks. You would not have this 
committee to compound a felony? 

***** 

Mr. Wright. Suppose no legislation at 
all should be enacted with reference to this 
matter, where would it leave the situation? 
Would the disbursing officer be held respon¬ 
sible for these payments ? 

Mr. Ninas. The disbursing officer will be 
held responsible, and it is a serious situa¬ 
tion. We are working on the final balances 
under a lot of bonds, and the disbursing 
officers in a lot of cases have not been able 
to recover from the payees. The payees in 
many cases can not repay them. * * * 

The result is that the disbursing officer who 
had made the payments has no means of re¬ 
covering except by suit in his own capacity 
against the payee. 

Mr. Wright. Have any suits been brought 
by the disbursing officers? 

Mr. Ninas. No, sir. 

Mr. Wright. Who was at fault in permit¬ 
ting this situation to get into the shape it 
is in? 

Mr. Ninas. There was no fault. This 
legislation was passed during the war, and 
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it would have been most ridiculous for the 
comptroller to have required a large show¬ 
ing of fact as to all the dependents right at 
the height of the war. In authorizing the 
payments, he required some statement of 
facts, suggesting, impliedly, that a future in¬ 
vestigation might be made. 

Mr. Wright. And those future investiga¬ 
tions have caused this trouble ? 

Mr. Ninas. Yes, sir. 

Mr. Frothingham. They were made by 
the Comptroller’s office? 

Mr. Ninas. By the Comptroller of the 
Treasury. 

Mr. Wright. And it was found by subse¬ 
quent investigation that a lot of fraud was 
involved. In other words, some officers 
claimed dependency where it did not exist. 

Mr. Ninas. We would not use the term 
“fraud,” except in relation to a very limited 
number. There was one case of a Congress¬ 
man’s son who claimed for a dependent 
mother. In other words, everybody was 
drawing it. A naval officer came in to see 
me, and said that during 1918,1919, and 1920, 
he warned some of those people, and said 
to them, “You will be called up on that.” 
He said that everybody was claiming it, and 
that finally in 1921 he claimed it. We 
charged him back $1,200, and it has been 
refunded now. Now, in cases like that, I 
do not think the money should be repaid. It 
was obtained in good faith, but, at the same 
time, he was not entitled to it. 

Mr. Wright. This seems to be a case 
where it was going, and they thought they 
should get it. 

Mr. Ninas. Some of the officers said you 
would have been surprised. Some of them 
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were saying, “I will take this easy money, 
like the other officers do!” 

House Report No. 934 of the House Committee 
on Military Affairs reporting the bill out April 20, 
1926 (67 Cong. Record 7883), states: 

The Committee on Military Affairs, to 
which was referred the bill (S. 2996) to vali¬ 
date payments for commutation of quarters, 
heat, and light, and of rental allowances on 
account of dependents, having considered 
the same, report thereon with the recom¬ 
mendation that it do pass with the following 
amendments: 

Page 1, line 5, strike out the words “to 
officers as,” following the word “payments,” 
and insert in lieu thereof the word “of.” 

Page 2, strike out all of lines 1 to 21, 
inclusive, and insert in lieu thereof the 
following: 

“That where the payee responded to a 
needy family condition in an amount at least 
equal to the allowances obtained by him no 
collection shall be made on account of pay¬ 
ment of the allowances to him prior to July 
1, 1923; and amounts heretofore collected as 
refund of the allowances obtained in such 
cases prior to July 1, 1923, notwithstanding 
the protest of the payee, either by stoppage 
of pay, payment in cash, allotment of pay, 
or offset, shall be refunded; but this proviso 
shall not be applicable where the payee has 
admitted there was no dependency on him, 
or where he has refused to furnish evidence 
of the dependency, or where the payee has 
voluntarily refunded the payments in whole 
or in part, or has submitted no claim for the 
allowances in the nature of a protest against 
offset of his pay as refund of the payments.” 
* # # « * 
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The direct cost in the matter of refunds 
will be small in any case and will be practi¬ 
cally negligible when there is considered as 
an offset the saving to Government of the 
cost of efforts to recover the payments which 
have been declared erroneous, since these 
efforts will not, in the opinion of the Comp¬ 
troller General, result in collecting more 
than 10 cents on the $100 of the charges 
raised, even though pushed to the utmost. 

The first amendment proposed above, that 
in line 5, page 1, is for the purpose of in¬ 
cluding within the scope of the measure pay¬ 
ments made to warrant officers, field clerks, 
and enlisted men of the Army, and corre¬ 
sponding grades in the other services, as well 
as those made to commissioned officers. 

The second amendment, that on page 2, is 
for the purpose of so defining the cases to 
be covered as to meet the views in this respect 
of both the Comptroller General’s office and 
the War Department. 

With respect to the merits of this measure, 
the Comptroller General, in a letter dated 
April 15, 1926, makes the following state¬ 
ments : 

“As was stated by the representative of 
this office in the hearings on this bill before 
the Subcommittee of the House Committee 
on Military Affairs, Monday, April 12,1926, 
this office has no interest in the bill, its duty 
and functions being, so far as within its 
power, to enforce the mandate of the Con¬ 
gress contained in the laws passed by it. The 
ostensible purpose of the bill is the relief of a 
situation resulting from grave abuses under 
the act of April 16, 1918 (40 Stat. 530), and 
under sections 4, 5, and 6 of the act of June 
10,1922 (42 Stat. 627-628). 
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“The act of April 16, 1918, by the act of 
May 18,1920 (41 Stat. 600), was extended to 
include certain enlisted men; and warrant 
officers and some Army field clerks and field 
clerks, Quartermaster Corps, were entitled to 
the allowances of officers. If, therefore, the 
Congress relieves the situation, the relief, it 
is believed, should include all cases of the 
same character, whether of officers, warrant 
officers, Army field clerks, field clerks, Quar¬ 
termaster Corps, or enlisted men. Cases of 
this latter character are not numerous, the 
War Department having itself required evi¬ 
dence of dependency in the case of warrant 
officers and enlisted men, but any relief act 
should, it would seem, include them, and an 
amendment was suggested, page 1, line 5, 
to omit the words ‘to officers as’ and to insert 
the word ‘of’ before the word ‘commutation’ 
in the same line. 

“It is believed that the conditions imposed 
for repayment of collections made and the 
limitations on recovery of improper pay¬ 
ments are so broadly stated, commencing 
with the first proviso, page 1, line 11, that 
cases not entitled to relief from any view¬ 
point of equity may be included, and this 
office has suggested an amendment by omit¬ 
ting all after line 11, page 1, and substitu¬ 
tion of the following: 

“ ‘That where the payee responded to a 
needy family condition in an amount at least 
equal to the allowances obtained by him, no 
collection shall be made on account of pay¬ 
ment of the allowances to him prior to July 
1, 1923; and the amounts heretofore col¬ 
lected as refund of the allowances obtained 
in such cases prior to July 1, 1923, notwith¬ 
standing the protest of the payee, either by 
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stoppage of pay, payment in cash, allotment 
of pay, or offset, shall be refunded; but this 
proviso shall not be applicable where the 
payee has admitted there was no dependency 
on him, or where he has refused to furnish 
evidence of the dependency, or where the 
payee has voluntarily refunded the pay¬ 
ments in whole or in part, or has submitted 
no claim for the allowances in the nature of 
a protest against offset of his pay as refund 
of the payments . 9 

“Such amendment will accomplish the 
disclosed purpose of the bill as understood; 
will not require refund of collections already 
made, or prevent collection, in cases clearly 
neither within the letter, spirit, nor intent 
of the acts of 1918 and 1922, nor will it limit 
this office in making collections in flagrant 
cases to two years from the date of passage 
of the bill. 

“The language suggested will also permit 
this office to pass payments and discontinue 
charges in cases where payments were made 
outside the original law. One of the most 
numerous classes of cases is where the officer 
contributed to a family condition, as where 
the mother was maintaining a household 
with other children or with her husband and 
children. Of course, in such conditions the 
mother’s situation could not be separated 
from that of the other members of the house¬ 
hold nor could there be established for her 
an individual cost of living and an indi¬ 
vidual income so as to support a claim of 
direct dependency solely upon the officer. 
It has seemed proper therefore that if relief 
is to be afforded it be in language which will 
include officers who contributed to a needy 
family condition although the facts as dis- 
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closed did not bring the case within the 
terms of either act. This class of cases has 
presented the greatest difficulty in the 
proper application of the existing law as 
the attempt to allocate the support of one 
member of a household to a particular con¬ 
tributor is artificial and adopted only to 
bring the claim within the requirements of 
the statute.” 

The Committee amendments were agreed to, and 
without debate the bill passed the House May 12, 
1926 (67 Cong. Rec. 9309), the House amendments 
being concurred in by the Senate, on motion of 
Senator Wadsworth, May 13, 1926 (67 Cong. Rec. 
9350). 
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STATEMENT of the case 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia enjoining the 
application of the compensation of an officer of 
the United States Navy to the payment of a dis¬ 
puted or an unadjudicated claim set up against 
him by the Comptroller General of the United 
States. 

The plaintiff below, J. W. Rogers, appellee 
herein, is a Lieutenant in the United States Navy. 
His compensation (“pay and allowances”) is fixed 
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by the Act of June 10, 1922 (Chap. 212, 42 Stat. 
625). Appropriation was made for the payment 
of compensation of officers of the Navy for the 
period involved herein by the Annual Appropria¬ 
tion Acts for the Naval Service. 

The Comptroller General set up a claim against 
the plaintiff-appellee in the sum of $926, as aris¬ 
ing on account of overpayment to him of that 
amount for commutation of quarters, heat, and 
light on account of an alleged dependent mother 
for the period July 1, 1921, to June 30, 1922, and 
gave notice to the disbursing officer carrying the 
account of Lieutenant Rogers to withhold this sum 
from the pay and allowances accruing to Lieuten¬ 
ant Rogers, in accordance with certain “ALNAV” 
communications (being communications ad¬ 
dressed to all the Navy by the Secretary of the 
Navy) recited in the bill of complaint filed in the 
court below. 

Accordingly, the disbursing officer carrying the 
account of Lieutenant Rogers withheld certain 
sums monthly from the pay and allowances due to 
Lieutenant Rogers until the sum of $610 had been 
recovered from the appellee herein, plaintiff below. 

Without repeating several pages of facts, we 
consider it sufficient to state that the facts in this 
case are similar in all essential details to the facts 
in the case of McCarl v. Cox , 56 App. D. C. 27, 8 
Fed. (2d) 669, and to the facts in the case of 
McCarl v. Walters , 38 Fed. (2d) 942. 

THE LAW 

The law applicable in this case is identical to 
the law applicable in the case of McCarl v. Wal - 
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ters, supra, and is identical with the law applicable 
in the case of McCarl v. Cox, supra, except for the 
Act of May 26, 1926, 44 Stat. 654. In the case of 
McCarl v. Walters, the appellee was not repre¬ 
sented in this court, and while that particular case 
is now res adjudicata, we do not feel that that case 
should be an absolute precedent, inasmuch as only 
one side of the case was presented to the court, and 
the other side neither briefed nor argued. We feel 
that this court erred in that case in its interpreta¬ 
tion of the Act of May 26, 1926, and will address 
this brief primarily to a discussion of that statute. 

The Act referred to is “An Act to validate pay¬ 
ments for commutation of quarters, heat, and 
light, and of rental allowances on account of de¬ 
pendents” and provides: 

“That the Comptroller General * * * is 
hereby authorized and directed to allow credit 
* * * for payment of commutation of quar¬ 
ters, heat, and light under the Act approved 
April 16, 1918 (40 Stat. 530) because of a 
dependent parent, and as rental and subsis¬ 
tence allowed under the Act of June 10, 1922 
(42 Stat. 625) because of a dependent mother, 
made in good faith by disbursing officers 
prior to July 1, 1923; provided that where 
the payee responded to a needy family con¬ 
dition in an amount at least equal to the al¬ 
lowances obtained by him no collection shall 
be made on account of payment of allowances 
to him prior to July 1, 1923: and amounts 
heretofore collected as refund of the allow¬ 
ances obtained in such cases prior to July 1, 
1923, notwithstanding the protest of the 
pavee, either by stoppage of pay, payment in 
cash, allotment of pay, or offset shall he re¬ 
funded; but this proviso shall not be annli- 
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cable where the payee has admitted there was 
no dependency on him, or where he has re¬ 
fused to furnish evidence of the dependency, 
or where the payee has voluntarily refunded 
the payments in whole or in part, or has sub¬ 
mitted no claim for the allowances in the 
nature of a protest against offset of hi& pay 
as refund of the payments. ,, 

ARGUMENT 

A close examination of this Act will clearly 
show that: 1st, it is an Act to validate payments 

* * *; 2d, the Comptroller General is directed to 
allow credit * * *; 3d, no collection shall be made 

* * *; 4th, amounts heretofore collected * * * shall 
be refunded . 

Except for the enactment of this Act, the law as 
laid down by this court in McCarl v. Cox, supra, 
would be controlling in this case. Nowhere in this 
Act is any authority granted to the Comptroller 
General, directly or by implication, to set up and 
enforce payment without recourse to the courts of 
a disputed and unadjudicated claim. The only 
power granted to the Comptroller General is “to 
allow credit,” and a logical conclusion to be drawn 
from this Act is that, while heretofore the Comp¬ 
troller General was not authorized to allow such 
credit if the facts of a particular case did not sat¬ 
isfy him that the claiming officer was entitled to 
the money which he had received, this Act re¬ 
moved the burden from him and authorized and 
directed him to allow such credit, notwithstanding 
the doubt that might exist in his mind. 

That this was the intention of Congress is shown 
clearly by a reference to the proceedings of Con- 
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gress as disclosed by House Report No. 934 of the 
House Committee on Military Affairs, 69th Con¬ 
gress, First Session. That report quotes a letter, 
dated April 15, 1926, from the Comptroller Gen¬ 
eral, as follows: 

“The language suggested (referring to 
‘where the payee responded to a needy family 
condition’) will also permit this office (refer¬ 
ring to the office of the Comptroller General) 
to pass payments and discontinue charges in 
cases where payments were made outside the 
original law.” 

There is also another situation covered by this 
Act, to which this Court’s attention should be 
called. The Act of April 16, 1918, supra, allowed 
additional payments to officers “because of a de¬ 
pendent parent.” The Act of June 10, 1922, 
supra , allowed payment “because of a dependent 
mother.” The Act of May 26, however, contains 
“provided that where the payee responded to a 
needy family condition in an amount at least equal 
to the allowances obtained by him, no collection 
shall be made,” etc., and the conditions which 
must be fulfilled by the claiming officer at the end 
of the Act are created by this language, “provided 
that where the payee responded to a needy family 
condition * * * no collection shall be made * * * 
and amounts heretofore collected * * * shall be re¬ 
funded; * * * but this proviso shall not be appli¬ 
cable where the payee has admitted there was no 
dependency on him,” etc. It will be seen that while 
the Act of April 16, 1918, entitled naval officers 
to certain allowances, and the Act of June 10, 
1922, entitled naval officers to similar allowances 
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under slightly different conditions, yet the Act of 
May 26th was positive in its statements as to what 
the Comptroller General should do under those 
conditions, and then added another provision 
which came outside the Act of April 16, 1918, and 
outside of the Act of June 10, 1922, and provided 
for the retention of certain pay which the naval 
officer had procured when he had “responded to a 
needy family condition.” 

That this was the intention of Congress can be 
seen by a reference to the House Report, supra. 
That report states: “The principal result of the 
measure, and the one sought primarily, is to per¬ 
mit officers to retain payments which have been 
paid to them in due course and which they have 
received in good faith. 

“The Committee is convinced that, as a matter 
of simple justice, the officers who received these 
payments in due course and in the honest belief 
that they were justly entitled thereto, should be 
permitted to retain them; and further, as a matter 
of justice and equity, officers who have had sim¬ 
ilar payments collected from them should have 
such collections refunded. Such, in brief, is the 
purpose of this measure.” 

It is also worthy of note that the Comptroller 
General, in quoting this Report in the appendix to 
his brief, failed to include the above quotation. 

The Comptroller General has always had the 
power to determine whether the naval officer was 
entitled to these additional allowances on his cur¬ 
rent pay, and, if the naval officer was receiving 
such payments, could discontinue payments in his 
future pay, but under the Cox case 9 supra , could 
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not “check.” The Comptroller General's only 
remedy to recover such payments was to bring a 
suit in a court of competent jurisdiction against 
the officer so paid, and seek to recover a judgment 
against such officer. 

See— 

Mare v. Alexander , 2 Fed. (2d) 895; 

McCarl v. Cox , 8 Fed. (2d) 669. 

The Comptroller General states in his answer 
that the allowances were received by the appellee 
under the Act of April 16,1918, 1*0 Stat. 530 (Ap¬ 
pellee’s Brief, page 6). Under the Act of May 26, 
1926, supra , if the Comptroller General found 
that the disbursing officer made the payment in 
good faith, then and in that event, it was manda¬ 
tory on the Comptroller General to allow credit 
for such payment, for the Act reads: 

“The Comptroller General * * * is hereby 
authorized and directed to allow credit in the 
accounts of disbursing officers for payments 
of commutation of quarters, heat, and light 
under the Act approved April 16, 1918 * * *, 
because of a dependent parent, ♦ * * made 
in good faith by disbursing officers prior to 
July 1, 1923.” 

The Comptroller General has not referred to 
any finding by him in this case that the disbursing 
officer did not make the payment in good faith. 

The Comptroller General has asserted in num¬ 
erous cases the power to make “checkages,” or to 
stop the pay of an officer of the United States. He 
asserted the right in Mare v. Alexander , supra. 
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He asserted the right in Dillon v. Groos , 299 Fed. 
851. He asserted the right in McCarl v. Cox> 
supra. The same power was asserted by the ac¬ 
counting officers in the case of Smith v. Jackson , 
246 U. S. 388. In those cases, the courts were 
very explicit, as was also the Attorney General 
when the matter was presented to him. He stated: 
“* * * without specific authority , no portion of the 
salary of an officer of the United States may be 
withheld/' In the case of Mare v. Alexander , 
supra t the Court said: “Doubtless it would be con¬ 
venient if the matter could be settled by the simple 
process of ordering the disbursing officer to with¬ 
hold the Lieutenant's salary—in the language of 
the street, Mocking his pay'; but no such arbitrary 
power has been invested in the Comptroller Gen¬ 
eral by this new legislation. As Judge Clayton 
emphatically remarks: There cannot be such an 
autocrat. Our government cannot be reduced to 
a bureaucracy.'" 

On appeal of the case of Mare v. Alexander to 
the Circuit Court of Appeals, 5 Fed. (2d) 964, the 
Court said: 

“The Comptroller General claims the right 
to collect, by way of set-off, alleged overpay¬ 
ments previously made these naval lieuten¬ 
ants for support of their dependents. To sus¬ 
tain this claim would manifestly make the 
Comptroller General judge, jury, and deputy 
marshal, armed with an execution in behalf 
of the United States. To withhold salaries 
would or might cripple the naval and army 
services. No such power is vested in any gov¬ 
ernment official ." 
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In the case of McCarl v. Cox , this Court said: 

“It would require very specific provision to 
convince us that Congress intended to clothe 
an accounting officer with power to withhold 
in whole or in part the salary of an officer of 
the Navy, * * * No such power as is here con¬ 
tended for has been conferred upon any offi¬ 
cial and is entirely inconsistent with our 
theory of government. It may be added that 
the persistence with which the authority to 
exercise this arbitrary power has been urged, 
in the circumstances, clearly demonstrates 
the wisdom of Congress in not conferring it.” 


CONCLUSION 

In the light of the authorities hereinbefore cited, 
it is respectfully submitted that this court should 
not now say that Congress has granted such arbi¬ 
trary and autocratic power to any government of¬ 
ficial. Such power can be inferred only by impli¬ 
cation. To make the Comptroller General such an 
autocrat would require a strained and unnatural 
interpretation of the language used by Congress. 

John W. Price, 

Rees B. Gillespie, 
Attorneys for Appellee . 


